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THE THEORY OF THEFT

THE THEORY OF THEFT

If you are not a thinking man,
to what purpose are you a man at all?
– Samuel Taylor Coleridge (1772-1834)

INTRODUCTORY:-
Human being is reasoning being.Theories and conceptualizations of
morality are interlinked to a conception of what is essential to a
human being. An English poet Samuel Taylor Coleridge questions
as follows:- If you are not a thinking man, to what purpose are you a
man at all? ‘Thinking’ is a process of considering or reasoning about
something. ‘Knowledge’ is synonym of the word ‘thinking’. I will later
on show how the word ‘Knowledge’ is relevant to this subject matter
of theft. You are said to have committed theft of fruits, if you have
taken them without being given. According to Smritis, if you took
away any article belonging to another by whatever methods, you
are said to have committed theft. Illegal gains made by persons
adopting deceptive methods are also said to be theft. Depriving a
man of his wealth clandestinely or openly, either during night or
daytime, is known as theft/Steya. (Ref:- Kat.810, Nar. P.205-17).
Right from Vedic Texts, the offence of steya (theft) is referred to in
all Dharmasatras. According to Dharmasatras, Nar.p.223.1-5;
Dharmakosa, pp 1745-1746, there are two kinds of thieves. 1.
Aprakasha (concealed thieves) 2. Prakasha (open thieves). In 2004,
in the case of Bhagwati Prasad Tiwari vs Regional Manager, Bank
Of Baroda, it was held that ‘Theft’ are crimes which involve moral
turpitude.
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Gradation of theft :
In olden days, the gravity of offence of theft depended upon the
value of article stolen and was classified into three categories. 1.
Penalty should be proportional. 2. First offender should be
considered leniently. 3. Habitual offenders should be severely. The
King should inflict a just punishment as to the facts and
circumstances of each case. If a man obtained a stolen property
from a thief, he should restore it to the true owner. If it be no longer
in existence, he must make a good its value and he must be made
to pay an equal amount as fine. A significant rule is such that if
knowledge of the offender about Dharma is a salient feature to
decide gravity of offence. Gravity of offence of theft by a Vysya is
double that of a Sudra, and that by Kshatriya four time that of a
Sudra, and that of a Brahmana eight times that of a Sudra, or if a
Brahmana learned in Dharmasatras, it was sixty four times.
(Ref:-Gaut. P.237-16). In short, it can be said that ‘Knowledge
makes all the difference’. Nar. p.231—52 Dharmakosa 1752. The
purport of rule of Hindu law is ‘while ignorance of Dharma is an
extenuating factor, the knowledge of Dharma is an aggravating
factor’. Coming to English Law, ‘ignorance of law is no excuse’. In
older days, there was an exception of Steya. In case of an articles
of another is taken way to the extent necessary and special
circumstances, such act was declared as not amounting to
Steya/theft.

Compare section 378 of IPC with Smritis:

378. Theft.—Whoever, intending to take dishonestly any moveable 
property out of the possession of any person without that per¬son’s 
consent, moves that property in order to such taking, is said to
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commit theft.

Manu VIII 339:-
‘Whoever takes grass, fuel, flowers of trees and plant from any
place for purposes such as feeding cows, for worship etc., commits
no offences of Steya’

Kat.822.
‘If a person takes two cucumbers or two melons, five mangoes , or
five pomegranates, or a handful of oats or jujubes, from another
man’s land or trees, he does not commit any offence.’
Illustration (p) of section 378 of IPC says as follows: ‘(p) A, in good
faith, believing property belonging to Z to be A’s own property, takes
that property out of B’s possession. Here, as A does not take
dishonestly, he does not commit theft.’The definition of Steya given
in all Smritis, more in particular, Kat.810 is similar and the same is
comparable with section 378 of the Indian Penal Code,1860.

THEFT:- 
As per English law, in UK, the actus reus of theft is: 
1. Appropriation 
2. Property and 
3. Belonging to another; 
Whereas the mens rea of theft consists of: 
1. Dishonesty 
2. Intention to permanently deprive. 
I will now show the ingredients of theft in the Indian Law. As was 
held in Pyare Lal Bhargava (infra), to constitute theft the loss 
caused need not be permanent Even temporary dispossession, 
though the person taking the property intended to restore it, may
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constitute theft. Illustrations (b) and (1) of s. 378 of the Indian Penal
Code clearly show that a temporary deprivation of another person of
his property may cause wrongful loss to him. As to ingredients of
section 378 of IPC, the Hon’ble Supreme Court of India in the case
of Pyare Lal Bhargava vs State Of Rajasthan, AIR 1094, 1963 SCR
Supl. (1) 689, it was held as follows: ‘The section may be dissected
into its component parts thus : a person will be guilty of the offence
of theft, 
(1) if he.- intends to cause a wrongful gain or a wrongful loss by
unlawful means of Property to which the person gaming is not
legally entitled or to which the person losing is legally entitled, as
the case may be: see ss.23 and 24 of the Indian Penal Code; 
(2) the said intention to act dishonestly is in respect of movable
property; 
(3) the said property shall be taken out of the possession of another
person without his consent; and 
(4) he shall move that property in order to such taking.’

The Hon’ble High Court of Madhya Pradesh in the case of Gulab v.
State of M.R, 1991 (2) M.P. Weekly Notes 182 has laid down the
five factors which require a strict proof so as to hold that the
evidence of theft has been made out. (See ‘Umashankar Namdev
vs State Of M.P’ : 2003 (2) MPHT 237). They are :–
(i) dishonest intention to take property;
(ii) the property must be movable;
(iii) it should be taken out of possession of another person;
(iv) it should be taken without consent of that person; and

(v) there must be removal of the property in order to accomplish the
taking of it.
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Till the property is removed, no offence is committed:-
As was observed in Rakesh vs State Of Nct Of Delhi (2010), theft■
as defined in Section 378 IPC requires that the accused should
remove the movable property from the possession of another
person. Actual removal of the movable property from the
possession of one person to the other as explained in the said
Section is necessary. Till the property is removed, no offence is
committed, even if the offender had the intention to dishonestly take
the property out of the possession of a person without his consent.
(See, K.N. Mehra versus State of Rajasthan AIR 1957 SC 369,
Ramratan versus State of Bihar AIR 1965 SC 926) Till removal
takes place, actual theft is not committed and it may amount to an
attempt.

EXTORTION:-
As was held in R.S. Nayak vs A.R. Antulay & Anr, 1986 AIR 2045,
1986 SCR (2) 621, the main ingredients of the offence of extortion:-
The main ingredients of the offence of extortion in s. 383, IPC are :
(i) the accused must put any person in fear of injury to that person
or any other person; (ii) the putting of a person in such fear must be
intentional ; (iii) the accused must thereby induce the person so put
in fear to deliver to any person any property, valuable security or
anything signed or sealed which may be converted into a valuable
security; and (iv) such inducement must be done dishonestly.

ROBBERY:- 
S390.Robbery.–In all robbery there is either theft or extortion. 
When theft is robbery.- Theft is Srobbery if, in order to the 
committing of the theft, or in committing the theft, or in carrying 
away or attempting to carry away property obtained by the theft, the
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offender, for that end, voluntarily causes or attempts to cause to any
person death or hurt or wrongful restraint, or fear of instant death or
of instant hurt, or of instant wrongful constraint. 
When extortion is robbery.- Extortion is Srobbery if the offender, at
the time of committing the extortion, is in the presence of the person
put in fear, and commits the extortion by putting that person in fear
of instant death, of instant hurt, or of instant wrongful restraint to
that person or to some other person, and, by so putting in fear,
induces the person so put in fear then and there to deliver up the
thing extorted.

Robbery is an aggravated form of theft or extortion:-

Robbery as defined in section 390 IPC is an aggravated form of 
theft or extortion. Theft is robbery if the accused in order to commit 
a theft or while committing the theft or carrying away or attempting 
to carry away the stolen property voluntarily causes or attempts to 
cause death or hurt to any person and puts the other person in 
wrongful restraint, fear of instant death or instant hurt or of instant 
wrongful restraint. For Section 392 IPC to apply, the prosecution 
has to establish that during the course of commission of the offence 
of theft the offender had caused or had intended to cause threat of 
death or hurt or to wrongful restrain (Malkhan Singh vs State of 
Haryana 1994 SCC (Crl) 1422). The Supreme Court observed in 
Ashfaq vs State (Govt. of NCT of Delhi) AIR 2004 SC 1253:■Thus, 
what is essential to satisfy the word ■Uses■ for the purposes of 
Section 397 IPC is the robbery being committed by an offender who 
was armed with a deadly weapon which was within the vision of the 
victim so as to be capable of creating a terror in the mind of victim 
and not that it should be further shown to have been actually used
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for cutting, stabbing, shooting, as the case may be.■

DECOITY:-
As was held in Amrish Devnarayan Rajput vs The State Of Gujarat :
2006 CriLJ 876, to prove the element of decoity, the prosecution is
supposed to establish following facts:-
1. involvement of five or more persons as an accused in the
commission of the offence,
2. commission of the offence or an attempt to commit the offence
must be conjoint;
So, the intention of five or more persons/accused should be of
committing a robbery or to make an attempt to commit robbery.
Decoity is an offence which the legislature has made punishable at
four stages, viz;
1. assembly for the purpose of committing decoity. Each of the
person so assembled, is guilty under Section 402 of IPC;
2. making preparation for committing decoity. Any one who makes
preparation for committing decoity is punishable under Section 399
of IPC;
3. an attempt by five or more persons (including the persons who
aids such an attempt) to commit decoity; and
4. actual commission of robbery by five or more persons (including
those who aid such commission).

Conclusion:- 
Behaving or prone to behave in an untrustworthy, deceitful, or 
insincere way is nothing but dishonest. It is one of the salient 
features to constitute theft. The crime of theft is the taking of the 
property of other persons without their consent. Section 379 of IPC 
is a compoundable offence under section 320 of Code of Criminal
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Procedure,1973. If this is so, returning stolen property or repayment
of the value of stolen property is a defence for the charge of theft.
As is held by the Hon’ble Apex Court in the case of State of
Karnataka v. Puttaraja (2004 (1) SCC 475), the social impact of the
crime e.g. where it relates to offences against women like the case
at hand, dacoity, kidnapping, misappropriation of public money,
treason and other offences involving moral turpitude or moral
delinquency which have great impact and serious repercussions on
social order and public interest, cannot be lost sight of and per se
require exemplary treatment. By creating awareness among the
people, we must stop kidnapping of children of tender age and use
them during the course of committing the offences of theft,
chain-snatching and pick-pocketing etc. As rightly pointed out by
Kohlberg, in his essay ‘ The Child as a Moral Philosopher’, ‘Child is
a moral philosopher. In my view, moral development from childhood
days is one of the salient features to stop moral turpitude offences
like, Theft, Cheating etc and to make better society.



9

THE THEORY OF ‘HURT’ AND ‘GRIEVOUS HURT’

THE THEORY OF ‘HURT’ AND ‘GRIEVOUS HURT’

INTRODUCTION:–

Let me start this article with the famous words of Mahatma Gandhi –
“Nobody can hurt me without my permission.” Now a days, majority
of criminal cases, more in particular, in the Courts of Judicial
Magistrate of First Class in India, are ‘Hurt’ cases such as offences
punishable under section 323, 324, and 326 of Indian Penal
Code,1860. There is no criminal Court without these cases. ‘Hurt’ is
known as cause injury to, cause pain to, injure, maim, damage,
wound, incapacitate, impair, mutilate, injure. In other wards, it
means ‘ be detrimental to’. If an illustration uses the word “wounds”
as a verb, it does not differentiate between an injury of “simple
nature” or “grievous nature”.

A reference to Vedas and Upanishads disclose that such indications 
are in abundance. They are in the form of positive and negative 
injunctions, i.e Vidhis and Nishedhas. To quote a few:Tell the truth; 
Never tell untruth; Never hurt anyone; Follow Dharma; Treat your 
mother and father as God; and Perform only such acts which are 
not forbidden. There are several such Vidhis and Nishedhas. All 
they formed the foundation of the Smriti Laws. Out of eighteen 
topics of law laid in Manu and Yajnavalkya, the five topics which 
constituted the law of crime are 1. Vakaparushya (defamation), 
2.Dandaparushya (assault), 3.Steya (theft), 4.Strisangrahana 
(Adultery and rape) and 5. Sahasa (all the offences with violance 
including murder). To whom punishment in necessary in a hurt
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case? Mit. on Yaj.II Ch.XIX referring to a few provisions of Narada
lay down certain guiding principles for award of punishment in the
case of Dandaparushya. When an altercation has committed and
the both parties ae excited, he who restrains himself is respected
and the one who proceeds to assault is punished.

How to determine whether a person has committed an offence
or not?
The general rule of the common law is that crime cannot be imputed
to a man without mens rea. It is, of course, quite another question
how the existence of that mens rea is to be established. So far as
the English Law is concerned, Section 8 of the Criminal Justice Act
of 1967 applies the necessary corrective to the grossness of the
rule supposed to have been laid down in 1961 AC 290. This section
provides that “A Court or jury in determining whether a person has
committed an offence.-
(a) shall not be bound in law to infer that he intended or foresaw a
result of his actions by reason only of its being a natural and
probable consequences of those actions; but
(b) shall decide whether he did intend or foresee that result by
reference to all the evidence, drawing such inference from the
evidence as appear, proper in the circumstances”.
The natural and probable consequences of a man’s act is only one
of the factors from which his intention as to the result may be
gathered. The intention is to be gathered from all the circumstances
appearing in the evidence. Recently, in 2015, the Hon’ble Gujarath
High Court, in Criminal Misc.Application No. 3120 of 2014, observed
that in Indian Law, the objective test of the maxim would cover
every degree of mens rea from negligence to intention, depending
on the degree of probability of the consequenes.
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What is injury?
According to medical terminology, Injury means wound or trauma;
harm or hurt; usually applied to damage inflicted on the body by an
external force. In other words, as was observed in Mrs. Veeda
Menezes vs Yusuf Khan And Anr, 1966 AIR 1773=1966 SCR 123,
the expression “harm” has not been defined in the ‘Indian Penal
Code: in its dictionary meaning it connotes hurt, injury; damage;
impairment, moral wrong or evil. There is no warrant for the
contention raised that the expression “harm” in s. 95 does not
include physical injury. The expression “harm” is used in many
sections of the Indian Penal Code. In ss. 81, 87, 88, 89, 91, 92, 100,
104 and 106 the expression can only mean physical injury. In s. 93
it means an injurious mental reaction. In s. 415 it means injury to a
person in body, mind, reputation or property. In ss. 469 and 499
harm, it is plain from the context, is to the reputation of the
aggrieved party.

What does the word ‘Hurt’ mean?
According to Section 319 IPC whoever causes bodily pain, disease
or infirmity to any
person is said to cause hurt.

Age of Injury:-
It means that healing changes of a wound. Colour changes, union of
the wound edges indicate approximately the interval between time
of wound occurrence and medical examination.

Types of weapons: 
Sections 321 to 338 Indian Penal Code,1860 explain various types 
of ‘Hurts’ and ‘Grievous Hurt’ depending upon various
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circumstances in which the offence was committed. However, for
Forensic point of view one should know what is “dangerous weapon
or means”. The Section 326 IPC enumerates various things which
are considered as dangerous weapon or mean. Self inflicted injuries
are not covered. However, the opinion regarding whether the injury
was self inflicted or not is left to the discretion of court. To cause
hurt, in short, mostly in Indian villages and cities, the weapons such
as sticks, kattuva, knife, stones, iron rod are being used against the
victim. In Article titled ‘Medicolegal Aspects of Hurt, Injury and
Wound’, it was pointed out that the weapons may be metallic,
wooden, fibrous, stone like and even the parts of the body of the
offender, viz, teeth, nails, feet, palm, hand fist, fingers, elbows and
knees. It was also discussed that ‘Burns’ are caused by flame,
heated objects and scalds by hot liquids and vapours or gases.
Bodily harm may also be caused by corrosives, electricity,
insecticide, high dose of drugs.

Duty of the doctor and preparation of Wound Certificate:- 
1. No sooner did the injured admit in the hospital or produce before 
a doctor, history of the incident should be taken and that general 
medical examination must be done including detailed description of 
injuries necessary investigation must be done. 
2. Margins, directions and other features should be noted and 
clinical investigation like X-ray findings, if necessary, must be 
added. 
3. A photograph of the wound/injury with a measuring scale placed 
by its side can also be added to the injury report/wound certificate. 
4. Proper treatment should also be given at the same time. If the 
victim/injured is about to die, his dying declaration should be taken 
and his signature and LTI must be taken. The declaration sheet



13

must also be signed by the duty doctor. 
5. If there is a sufficient time to call the magistrate, medical
intimation must be sent to the nearest Magistrate for recording dying
declaration, incase of the injured is about to die.

Section 321 in The Indian Penal Code
321. Voluntarily causing hurt.—Whoever does any act with the
intention of thereby causing hurt to any person, or with the
knowledge that he is likely thereby to cause hurt to any person, and
does thereby cause hurt to any person, is said “voluntarily to cause
hurt”.

The essential ingredients of 323 IPC: 
While disposing of CRIMINAL MISC.APPLICATION (FOR 
QUASHING & SET ASIDE FIR/ORDER) NO. 3120 of 2014, the 
Hon’ble Gujarath High Court held, Section 323 of the Indian Penal 
Code punishes for causing voluntary hurt. The essential ingredients 
to constitute an offence under section 323 are as under: 
“(i) That the accused caused hurt to another person; 
(ii) That he caused such hurt voluntarily; 
(iii) That such a case was not covered under Section 334 I.P.C.” 
To bring home an offence under section 323 IPC, the prosecution is 
to prove (a) the victim suffered from bodily pain, disease or infirmity; 
(b) that the accused caused the aforesaid bodily pain etc.; (c) that 
the accused did so intentionally or with knowledge that in the 
process hurt would be caused. 
As was held in Ramdev And Ors vs State Of Rajasthan (2010), 
even if a simple injury has been caused, a simple injury does lead to 
the causing of hurt as defined in Section 319 IPC. If mere causing 
hurt is covered under Section 307 IPC then, how does one
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distinguish between Section 307 IPC and 323 IPC, 324 IPC ? In
order to understand the distinction between these provisions, it is
essential to first notice the definition of word ‘hurt’ as given under
Section 319 IPC. Section 319 of Indian Penal Code,1860 defines
the word ‘ Hurt’—Whoever causes bodily pain, disease or infirmity
to any person is said to cause hurt. There is a clear cut distinction
between Section 323 IPC, and Section 324 IPC, on the one hand,
and Section 307 IPC, on the other hand. While Sections 323 and
324 IPC do not use the words “under such circumstances”, Section
307 IPC emphatically uses these words.(See Ramdev’s case
(supra)). Merely because the element of “hurt” is common to
offences under Sections 323, 324 and 307 IPC, it cannot lead to the
confusion between the three different provisions.

Voluntarily causing hurt by dangerous weapons or means.—
Section 324 in The Indian Penal Code:
324. Voluntarily causing hurt by dangerous weapons or
means.—Whoever, except in the case provided for by section 334,
volun-tarily causes hurt by means of any instrument for shooting,
stab-bing or cutting, or any instrument which, used as weapon of
offence, is likely to cause death, or by means of fire or any heated
substance, or by means of any poison or any corrosive substance,
or by means of any explosive substance or by means of any
substance which it is deleterious to the human body to in¬hale, to
swallow, or to receive into the blood, or by means of any animal,
shall be punished with imprisonment of either de¬scription for a
term which may extend to three years, or with fine, or with both.

“any instrument which, used as a weapon of offence, is likely 
to cause death”- Meaning:-
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In the case of Prabhu vs State Of M.P (2008), the Apex court held
that the expression “any instrument which, used as a weapon of
offence, is likely to cause death” has to be gauged taking note of the
heading of the Section. What would constitute a `dangerous
weapon’ would depend upon the facts of each case and no
generalization can be made. As was noted by this Court in State of
U.P. v. Indrajeet Alias Sukhatha (2000(7) SCC 249) there is no such
thing as a regular or earmarked weapon for committing murder or
for that matter a hurt. Sections 324 and 326 expression “dangerous
weapon” is used. In some other more serious offences the
expression used is “deadly weapon” (e.g. Sections 397 and 398).
The facts involved in a particular case, depending upon various
factors like size, sharpness, would throw light on the question
whether the weapon was a dangerous or deadly weapon or not.
That would determine whether in the case Section 325 or Section
326 would be applicable. The above position was highlighted in
Mathai v. State of Kerala (2005 (2) JT 365).

In Criminal misc.application (for quashing & set aside fir/order) no. 
3120 of 2014, the Hon’ble Gujarath High Court held, Section 324 of 
the Indian Penal Code is with respect to causing hurt voluntarily by 
means of any instrument for shooting, stabbing or cutting, or any 
instrument which, used as a weapon of offence, is likely to cause 
death….. An offence under section 324 IPC has the following 
essential ingredients: 
“(i) That the accused voluntarily caused hurt to another person; 
(ii) That such a hurt was in exception to cases provided under 
Section 334; 
(iii) That such hurt was caused 
(a) by means of any instrument for shooting, stabbing or cutting, or
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any instrument which used as a weapon of offence is likely to cause
death; or 
(b) by means of five or any heated substance; or (c ) by means of
any poison or any corrosive substance; or 
(d) by means of any explosive substance; or 
(e) by means of any substance which is deleterious to the human
body to inhale, to swallow, or receive into the blood; or 
(f) by means of any animal.” 
To bring home an offence punishable under section 324, the
prosecution is to prove (a) that the accused casused hurt i.e.,
caused bodily pain, or disease or infirmity (vide Section 319, I.P.C.)
to another; (b) that it has been caused voluntarily i.e. with
knowledge or intention to cause; (c ) that it has been caused by any
instrument for shooting, stabbing or cutting, or by any instrument
which qua weapon of offence is likely to cause death, or by means
of fire or any heated substance or by means of any poison or any
corrosive substance or by measns of any explosive substance or by
means of any substance which is deleterious to the human body to
inhale to swallow or to receive into blood or by any means of any
animal, and that the offence does not attract section 334, I.P.C.

The word ‘instrument':- 
The word ‘instrument’ has not been defined in the Indian Penal 
Code. Webster’ New International Dictionary. 1926 Edition, speaks 
of instrument as that by means of which any work is performed or 
result is effected; one that is made a means or is caused to serve a 
purpose, a medium means or agent. The Shorter Oxford English 
Dictionary. Vol. 11933 Edition, defines it as a thing with or through 
which something is done or effected a means, a tool, implement, 
weapon. a part of the body having special function. In the ordinary
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primary sense, an instrument has been defined as meaning that by
means of which something is done one who, or that which, is made
a means or caused to serve a purpose; the agent or means of
anything; and more specifically, the means, or the implement or
tool, by which work is done.

What is Grievous hurt?
Under Section 320 in The Indian Penal Code, 1860, the following
kinds of hurt only are designated as “Grievous”:

320. Grievous hurt.—The following kinds of hurt only are
desig-nated as “grievous”:—
(First) — Emasculation.
(Secondly) —Permanent privation of the sight of either eye.
(Thirdly) — Permanent privation of the hearing of either ear,
(Fourthly) —Privation of any member or joint.
(Fifthly) — Destruction or permanent impairing of the powers of any
member or joint.
(Sixthly) — Permanent disfiguration of the head or face.
(Seventhly) —Fracture or dislocation of a bone or tooth.
(Eighthly) —Any hurt which endangers life or which causes the
sufferer to be during the space of twenty days in severe bodily pain,
or unable to follow his ordinary pursuits.

322. Voluntarily causing grievous hurt.—Whoever voluntarily 
causes hurt, if the hurt which he intends to cause or knows himself 
to be likely to cause is grievous hurt, and if the hurt which he causes 
is grievous hurt, is said “voluntarily to cause grievous hurt.” 
Explanation.—A person is not said voluntarily to cause grievous hurt 
except when he both causes grievous hurt and intends or knows
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himself to be likely to cause grievous hurt. But he is said voluntarily
to cause grievous hurt, if intending or knowing him¬self to be likely
to cause grievous hurt of one kind, he actually causes grievous hurt
of another kind.

What is a Fracture?
As was held in Hori Lal And Anr vs State Of U.P, 1970 AIR 1969,
fracture has not been defined in the penal code. In the case of Po Yi
Maung v. Ma E Tin(A.I.R. (1937′) Rang 253) that the meaning of the
word fracture would imply that there should be a break in the bone
and that in the case of a skull bone it is not merely sufficient that
there is a crack but that the crack must extend from the. outer
surface of the skull to the inter surface. In Mutukdhar Singh v.
Emperor(A.I.R. (1942) Pat. 376) it was observed that if the evidence
is merely that a bone has been cut and there is nothing whatever to
indicate the extent of the cut, whether a deep one or a mere scratch
on the: surface of the bone, it will be difficult to infer that the injury is
a grievous hurt within the meaning of s. 320 of the Panel Code.
Considering these two rulings, the Hon’ble Apex Court held that
both these assumptions are misleading. And it was held that It is not
necessary that a bone should be cut through and through or that the
crack must extend from the. outer to the inner surface or that there
should be displacement of any fragment of the bone. If there is a
break by cutting or ,splintering of the bone or there is a rupture or
fissure in it, would amount to. a fracture within the meaning of cl. 7
of s. 320. What we have to see is whether the. cuts in the bones
noticed in the injury report are only superficial or do they effect a
break in them.
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Whether tooth is ‘instrument’, within the meaning of Sections
342 and 326 ?
The Primary function of human teeth is to bite food, to cut it by the
incisors, canine, the premolar and the molar, and to reduce it into
pieces and to render it into pulp masticate and then let the system
swallow it for easy digestion. The purpose is thus biting or cutting.
Man uses it as a means or agent for that purpose, that is to say as
an instrument for biting, cutting, gnawing or grinding. But there can
be no denying the fact that human teeth can be and are used as a
weapon of attack or defence. It is a matter of common experience
that urchins usually resort to teeth biting as a weapon of attack and
defence. Women in distress, when over-powered and rendered
helpless also indulge in the same manner of attack or defence.
Human hands can be used as an instrument for causing hurt and
even grievous hurt (Jamil Hasan’s case, 1974 CriLJ 867 infra). A
direct authority is furnished by Chaurasi Manihi v. State of Bihar
wherein his lordship Untwalia. J. held that tooth is an instrument for
cutting and serves as weapon of offence and defence and.
consequently, an injury caused by teeth bite would be an offence
under Section 324 or 326 depending upon whether the injury is
simple or grievous. This view is agreed by the Hon’ble Allahabad
High Court in Jamil Hasan vs The State, 1974 CriLJ 867.

The essential ingredients to attract Section 326 are: 
Section 326 speaks of causing grievous hurt by means of any 
instrument for shooting, stabbing or cutting……In CRIMINAL 
MISC.APPLICATION (FOR QUASHING & SET ASIDE 
FIR/ORDER) NO. 3120 of 2014, the Hon’ble Gujarath High Court 
held, an offence under section 326 has the following essential 
ingredients:
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“(i) That the accused caused grievous hurt to any person; 
(ii) That such hurt was caused voluntarily; 
(iii) That such grievous hurt (as contemplated under Section 320)
was caused by any means given under Section 324 I.P.C.” 
To prove an offence under section 326 IPC, the prosecution is to
establish (a) that the accused caused grievous hurt as
contemplated in Section 320, I.P.C. (b) that the accused caused it
voluntarily as envisaged in Section 322, I.P.C. (c ) that causing of
such grievous hurt was made by means of an instrument for
shooting, etc., or by means of any poison, etc., or by means of any
substance which it is deleterious to the human body to inhale, etc.,
or by means of any animal. 
In the case of Prabhu vs State Of M.P (2008), the Apex court held
that before a conviction for the sentence of grievous hurt can be
passed, one of the injuries defined in Section 320 must be strictly
proved, and the eighth clause is no exception to the general rule of
law that a penal statute must be construed strictly.

As was held in Hori Lal And Anr vs State Of U.P, 1970 AIR 1969, in
order to justify conviction under s. 326. injuries must satisfy the
requirements of cl. 7 or cl. 8 of s. 320 of the Indian Panel Code,
otherwise they will be treated as simple injuries. Clauses 7 and 8 of
s. 320 I.P.C. provide that an injury could only be designated as
grievous if it is (l) a fracture or dislocation of a bone or tooth, or (2)
any hurt which endangers life or which causes the sufferer to. be
,during the space of twenty days in severe bodily pain, or unable to
follow his ordinary pursuits.

The Criminal Law (Amendment) Act, 2013:- 
Because of recommendation of His lordship Verma’s Committee,
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the Act, which is known as the Criminal Law (Amendment) Act,
2013, has been brought about several significant changes to the
Indian Penal Code, 1860 and the Code of Criminal Procedure,
1973. 
Acid Attacks :- 
The Amendment has made special provisions for acid attacks. Acid
has been defined as any substance which has a corrosive nature; it
may include bleach, bathroom and toilet acid, Harpic, etc. Under the
new section 326A a person who throws or administers acid on
another person and causes damage or deformity is liable for an
imprisonment that is not less than ten years, and may extend to life
imprisonment. Any fine that is collected under section 326A is
granted to the victim for medical expenses. An attempt to throw acid
upon a person is met with imprisonment of up to seven years, but
not less than five years for the attacker, under section 326B.

Section 307 of the Indian Penal Code reads thus: 
In CRIMINAL MISC.APPLICATION (FOR QUASHING & SET 
ASIDE FIR/ORDER) NO. 3120 of 2014, the Hon’ble Gujarath High 
Court held, an offence under section 307 has the following essential 
ingredients; 
“(i)That the accused did an act; 
(ii) That the act was done with intention or knowledge and under 
such circumstances to cause a bodily injury as the accused knew to 
be likely to cause death or that such bodily injury was in the ordinary 
course of nature to cause death, or that the accused attempted to 
cause such death by doing an act known to him to be so imminently 
dangerous that it must in all probability cause death or such bodily 
injury as is likely to cause death; and 
(iii) That the accused had no excuse for incurring the risk of causing
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such death or injury.” 
23. For liability under section 307, the prosecution has to prove the
following facts: 
“(1) That the accused did an act, and (2) that the act was done with
such intention or knowledge and under such circumstances that if
he by that act caused death he would be guilty of murder. If hurt is
caused by such act, the offender becomes liable to imprisonment
for life, otherwise the maximum term of imprisonment prescribed is
10 years. Thus the section itself does not take into consideration the
effect of the act of the accused except as a measure of sentence to
be imposed upon him.”

Types of wounds:-

Stab wound :- Stab injury is such that its depth is greater than its 
length and usually caused by pointed knife or chaku. 
Abrasion:- It is the damage occurring in the epidermis; some 
dermal papillae may also be damaged. It is caused by 
hard/blunt/rough objects or surfaces or by drawing the tip of the 
pointed objects against the skin or mucous 
membrane. Most abrasions are caused by rubbing effect and others 
are caused by vertical pressure. Pattern of the impacting object may 
be retained at the abraded area 
Bruise:- The extra vascular collection of blood in the tissue, in other 
words, it is dermis of the skin, subcutaneous tissue and other 
deeper tissues due to rupture of blood vessels caused by 
application of blunt force with overlying tissue remaining intact so 
that blood cannot escape outside 
Bruise, Contusion:-  If the lesion is visible from outside, it is called 
bruise. If not visible from outside, it is called contusion.
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Laceration :- Laceration is the tearing or splitting of the skin,
mucous membrane and surfaces of any internal organs caused by
application of blunt force. Blood escapes from the wound to the
exterior or any body cavity 
dislocation Dislocation is such that if the bone ends get displaced
completely from their normal anatomical positions with damage to
the adjacent tissues, it is called dislocation. 
Incised wound:-  It is caused by the sharp edge of the weapon
applied to the skin perpendicularly or obliquely making regular clean
edges of the wound. 
Slash wound:-  If the length of the wound is greater than its depth,
it is slash wound.

Is section 324 of IPC compoundable? 
In the Code of Criminal Procedure (Amendment) Act of 2005 (Act 
No. 25 of 
2005 effective from 23.06.2006), Section 324 IPC (causing hurt by 
dangerous weapons 
or means), which by all relevant standards qualify as a 
compoundable offence, was 
omitted. In Crl. appeal No.433 of 2004, (Diwaker Singh vs. State of 
Bihar), the Hon’ble Apex Court made an observations which are 
extracted hereunder: “Further, we are of the opinion that Section 
324 IPC and many other offences should be made compoundable’’. 
The Law Commission in its 154th and 177th Reports recommended 
that the offences punishable under section 324 and 325 IPC 
together with several other offences may be shifted to the Table 
appended to Section 320 (1) so that it can be compounded without 
the permission of the Court. The Law Commission in its 237th 
Report also recommended that the offence punishable under
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section 324 IPC can be compounded. Of course, under section 320
of the Code of Criminal Procedure,1973, this offence is
non-compoundable. But, in the State of Andhra Pradesh, according
to a recent judgment reported in 2015(1) ALD (Crl) 280, Darapuneni
Raj Kumar Vs State of Andhra Pradesh, a different view has been
expressed that this offence can be compounded if both parties are
agreed for compromise. The Hon’ble High Court of Andhra Pradesh
clearly held that section 324 of IPC can be compounded with
permission of the court by the injured.

Conclusion:- 
As is observed supra, ‘Hurt’ is a harm, wounding, pain, soreness, 
throbbing, discomfort, smarting, stinging, aching, pangs. In all 
criminal courts, most of the cases are ‘voluntarily causing hurt’ 
cases. When there is a amicable settlement between the parties in 
non-compoundable hurt cases like 324 and 326 IPC, it is evident 
from the rulings of our judiciary that lenient view is being taken. The 
approach of the Hon’ble Supreme Court of IPC in the cases of B.S. 
Joshi vs.State of Haryana; Nikhil Merchant vs. CBI and Manoj 
Sharma vs. State are illustrative of this approach. The Law 
Commission in its 237th recommend that Section 324 IPC should 
be reinducted into the ambit of section 320 CrPC and it should 
retain its original position in Table 2 appended to sub-section (2) 
thereof. Medical documentary evidences like medicolegal reports on 
hurts prepared by the medical practitioners are very important for 
the courts in making their legal judgments. The type of wounds and 
weapons, legal categories of hurts and their ages must be 
specifically noted in the injury reports: Medicolegal training and 
experiences strengthen the abilities of the medical expert witnesses. 
In my view, to reduce pendency of these cases, it is the duty of the
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Government of India to take immediate steps to amend section 320
of Cr.P.C to compound section 324 of IPC cases. 
The victim may have received compensation from the offender or
the attitude of the parties towards each other may have changed for
good. The victim is prepared to condone the offensive conduct of
the accused who became chastened and repentant. Criminal law
needs to be attuned to take note of such situations and to provide a
remedy to terminate the criminal proceedings in respect of certain
types of offences. That is the rationale behind compounding of
offences. Incidentally, the compounding scheme relieves the courts
of the burden of accumulated cases. Be sure to taste your words
before you spit them out. I conclude this article remembering the
great words of Buddha, ‘If you truly loved yourself, you could never
hurt anyone.’

-x-
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Poor Accused Weeps In Silence: Urgent Need Of ‘Speedy
Trial Act’ In India

Poor Accused Weeps In Silence:
Urgent Need Of ‘Speedy Trial Act’ In India

“Pendency for long periods operates as an engine of
oppression,” — The Hon’ble Supreme Court

‘’ Denial of speedy trial may with or without proof of something
more lead to an unavoidable inference of prejudice and denial
of justice. It is prejudice to a man to be detained without trial. It
is prejudice to a man to be denied a fair trial.’’ —The Hon’ble
Justice Chinnappa Reddy.

‘’Mounting of arrears of cases in courts, particularly in High
Courts and District Courts, has been a cause of great concern
for litigants as well as for the State. It is a fundamental right of
every citizen to get speedy justice and speedy trial which also
is the fundamental requirement of good judicial
administration.’’— The Law Commission of Inida

The right to a speedy trial is an ancient liberty. It is important to 
remember that during the reign of henry ii (1154–1189), the 
English Crown promulgated the Assize of Clarendon, a legal 
code comprised of 22 articles, one of which promised speedy 
justice to all litigants. The Magna Charta, in 1215, prohibited 
the king from delaying justice to any person in the realm. 
Several of the charters of the American colonies protected the 
right to a speedy trial, as did most of the constitutions of the

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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original 13 states. Ultimately, In U.S. in 1974, Congress enacted
the Speedy Trial Act (18 U.S.C.A. §§ 3161 et seq.). Yet, In India,
nevertheless increasing numbers of accused were jumping bail
while free during extended pretrial release, there is no such Act
in India, however, the Hon’ble Supreme Court held that right to
speedy trial is neither a fact nor fiction but a “Constitutional
reality”. What is wrong if ‘ Speedy trial Act’ is enacted in India?
In a landmark ruling , with profound implication, the Hon’ble
Supreme Court reiterated that just and reasonable procedure
implicit in Article 21 of the Constitution creates a right in the
accused to be tried speedily. Right to life and liberty (Article
21) is one of the part of fundamental rights which recognizes
right to speedy trial. Many people in our country who spend
their precious time and money in prisons and courts for
seeking justice for years together . It is detrimental to the
economic, social and cultural development of the country like
India. There is no paucity to say that the Judiciary as a whole
enjoy a higher degree of trust than other branches of the
government.

The Judicial Response In Indian On ‘Speedy Trial’ :
“It is a crying shame upon our adjudicatory system which
keeps men in jail for years on end without a trial.” “… no one
shall be allowed to be confined in jail for more than a
reasonable period of time, which we think cannot and should
not exceed one year for a session trial … we fail to understand
why our justice system has become so dehumanised that
lawyers and judges do not feel a sense of revolt at caging
people in jail for years without trial.” ( The Hon’ble Supreme
Court in Kadra Pehadiya vs. State of Bihar – 1981 Cr.L.J. 481)

http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/lawyers/lawyers_home.htm
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In ‘’Abdul Rehman Antulay Etc. Etc. vs R.S. Nayak And Another
Etc. Etc’’, it was observed that ‘’Right to speedy trial is not
enumerated as one of the fundamental rights in the
Constitution of India, unlike the Sixth Amendment to the U.S.
Constitution which expressly recognises this right The Sixth
Amendment declares inter alia that ‘in all criminal prosecutions
the accused shall enjoy the right to a speedy and public trial’.
This is in addition to the Fifth Amendment which inter alia
declares that “no person shall….be deprived of life”, which
corresponds broadly to Article 21 (and Clause 1 of Article 31,
since deleted).

This omission and the holding in A.K. Gopalan v. State of
Madras probably explains why this right was not claimed or
recognised as a fundamental right flowing from Article 21 so
long as Gopalan held the field. Once Gopalan was over-ruled in
R.C. Cooper (1970 S.C. 564) and its principle extended to
Article 21 in Maneka Gandhi (1978 S.C. 597) Article 21 got
unshackled from the restrictive meaning placed upon it in
Gopalan. It came to acquire a force and vitality hitherto
unimagined. A burst of creative decisions of this Court fast on
the heels of Maneka Gandhi gave a new meaning to the Article
and expanded its content and connotation. While this is not the
place to enumerate all those decisions, it is sufficient to say
that the opinions of this Court in Hussainara Khatoon cases
decided in the year 1979, declaring that right to speedy trial is
implicit in Article 21 and thus constitutes a fundamental right
of every person accused of a crime, is one among them.

http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
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In Gopalan, this Court held that the law relating to preventive
detention is to be found in Article 22 of the Constitution and
thatArticle 22 is a self-contained code in that behalf. It was also
observed that the law contemplated by Article 21 need not
answer the test of reasonableness in Article 19 since both the
articles (21 and 19) constitute two different streams.

In Maneka Gandhi case, the observations in Gopalan with
respect to Articles 21 and 19 constituting two different streams
have been held to be either obiter dicta or wrong, as the case
may be. It is pointed out that over the years this Court has
accepted the view that the Constitution and in particular the
several fundamental rights guaranteed by part Ill-should be
read as an integral whole, with possible over-lappings of the
subject-matter of what is sought to be protected by its various
provisions.

His lordship Beg, The Hon’ble Chief Justice expressed the idea 
in the following words at page 648 of [1978] 2 S.C.R.: Article 
dealing with different fundamental rights contained in Part III of 
the Constitution do not represent entirely separate streams of 
rights which do not mingle at many points. They are all parts of 
an integrated scheme in the Constitution. Their waters must 
mix to constitute that grand flow of unimpeded and impartial 
Justice (social, economic and political), Freedom (not only of 
thought, expression, belief, faith and worship, but also of 
association, movement, vocation or occupation as well as of 
acquisition and possession of reasonable property), of 
Equality (of status and of opportunity, which imply absence of 
unreasonable or unfair discrimination between individuals,

http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/constitution/const_home.htm
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groups and classes), and of Fraternity (assuring dignity of the
individual and the unity of the nation), which ourConstitution
visualises. Isolation of various aspects of human freedom, for
purposes of their protection, is neither realistic nor beneficial
but would defeat the very objects of such protection.

The Hon’ble Justice Bhagwati, put the same idea in the
following words : The law must, therefore, now be taken to be
well settled that Article 21 does not exclude Article 19 and that
even if there is a law prescribing a procedure for depriving a
person of ‘personal liberty’ and there is consequently no
infringement of the fundamental right conferred by Article 21
such law in so far as it abridges or takes away any fundamental
right under Article 19 would have to meet the challenge of that
article.

This proposition can no longer be disputed after the decisions
in R.C. Cooper’s case, Shambhu Nath Sarkar’s case and
Haradhan Sahai’s case. Now, if a law depriving a person of
‘personal liberty’ and prescribing a procedure for that purpose
within the meaning ofArticle 21 has to stand the test of one or
more of the fundamental rights conferred under Article 19
which may be applicable in a given situation, ex hypothesi it
must also be liable to be tested with reference to Article 14.

The Hon’ble Judge pointed out the integral connection 
between Articles 14 and 21 in the following words : Article 14 
strikes at arbitrariness in State action and ensures fairness and 
equality of treatment. The principle of reasonableness, which 
legally as well as philosophically, is an essential element of

http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
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equality or non-arbitrariness pervades Article 14 like a
brooding omnipresence and the procedure contemplated by
Article 21 must answer the test of reasonableness in order to
be in conformity with Article 14. It must be “right and just and
fair” and not arbitrary, fanciful or oppressive; otherwise, it
would be no procedure at all and the requirement ofArticle 21
would not be satisfied.

This decision does establish in unmistakable terms that the
law and procedure contemplated by Article 21 must answer the
test of reasonableness in order to be in conformity with
Articles 19 and 14. It establishes that the procedure prescribed
by law within the meaning of Article 21 must be right and just
and fair and not arbitrary, fanciful or oppressive. It is this
principle of fairness and reasonableness which was construed
as taking within its purview the right to speedy trial.

In the first Hussainara Khatoon decision the Hon’ble Justice 
Bhagwati, observed as follows : We think that even under 
ourConstitution, though speedy trial is not specifically 
enumerated as a fundamental right, it is implicit in the broad 
sweep and content ofArticle 21 as interpreted by this Court in 
Maneka Gandhi v. Union of India. We have held in that case 
that Article 21 confers a fundamental right on every person not 
to be deprived of his life or liberty except in accordance with 
the requirement of that Articlethat some semblance of a 
procedure should be prescribed by law, but that the procedure 
should be “reasonable, fair and just”. If a person is deprived of 
his liberty under a procedure which is not “reasonable, fair or 
just”, such deprivation would be violative of his fundamental

http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/articles/articles.html
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right under Article 21 and he would be entitled to enforce such
fundamental right and secure his relief. Now obviously
procedure prescribed by law for depriving a person of his
liberty cannot be “reasonable fair or just” unless that
procedure ensures a speedy trial for determination of the guilt
of such person. No procedure which does not ensure a
reasonably quick trial can be regarded as ‘reasonable, fair or
just’ and it would fall foul of Article 21. There can, therefore, be
no doubt that speedy trial, and by speedy trial we mean
reasonably expeditious trial, is an integral and essential part of
the fundamental right of life and liberty enshrined in Article 21.

The Hon’ble Judge, however, posed a question which be left it 
to be answered at a later stage. The question posed was : What 
is the consequence of denial of this right? Does it necessarily 
entail the consequence of quashing of charges/trial? That 
question we shall consider separately but what is of 
significance is, this decision does establish the following 
propositions : (1) Right to speedy trial is implicit in the broad 
sweep and content of Article 21. (2) That unless the procedure 
prescribed by law ensure a speedy trial it cannot be said to be 
reasonable, fair or just. Expeditious trial and freedom from 
detention are part of human rights and basic freedoms and that 
a judicial system which allow incarceration of men and women 
for long periods of time without trial must be held to be 
denying human rights to such under trials. There is also one 
other infirmity of the legal and judicial system which is 
responsible for this gross denial of justice to the under trial 
prisoners and that is the notorious delay in disposal of cases. 
It is a bad reflection on the legal and judicial system that the

http://www.legalserviceindia.com/articles/articles.html
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trial of an accused should not even commence for a long
number of years. Even a delay of one year in the
commencement of the trial is bad enough; how must worse
could it be when the delay is as long as 3 or 5 or 7 or 10 years.
Speedy trial is of the sense of criminal justice and there can be
no doubt that delay in trial by itself constitutes denial of
justice. In the second Hussainara Khatoon case , this Court
directed that the under-trial prisoners against whom
charge-sheet has not been filed by the police within the period
of limitation provided for in Section 468 cannot be proceeded
against at all and released them forthwith. The reason being
that any further detention of such persons would have been
unlawful and violative of fundamental right enshrined in Article
21.

In third Hussainara Khatoon case , his lordship Bhagwati, J.
observed : The State cannot avoid its constitutional obligation
to provide speedy trial to the accused by pleading financial or
administrative inability. The State is under a constitutional
mandate to ensure speedy trial and whatever is necessary for
this purpose has to be done by the State. It is also the
constitutional obligation of this Court as the guardian of the
fundamental rights of the people, as a sentinel on the qui vive,
to enforce the fundamental right of the accused to speedy trial
by issuing necessary directions to the State which may include
taking of positive action, such as augmenting and
strengthening the investigative machinery, setting up new
courts, building new court houses, providing more staff and
equipment to the courts, appointment of additional judges and
other measures calculated to ensure speedy trial.

http://www.legalserviceindia.com/articles/articles.html
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In State of Bihar v. Uma Shankar Ketriwal and Ors[4]. The
Hon’ble Supreme Court observed : We cannot lose sight of the
fact that the trial has not made much headway even though no
less than 20 years have gone by. Such protraction itself means
considerable harassment to the accused not only monetarily
but also by way of constant attention to the case and repeated
appearances in court, apart from anxiety. It may well be that
the respondents themselves were responsible in a large
measure for the slow pace of the case inasmuch as quite a few
orders made by the trial Magistrate were challenged in higher
courts, but then there has to be a limit to the period for which
criminal litigation is allowed to go on at the trial stage. In this
view of the matter, we do not consider the present case a
proper one for our interference inspite of the fact that we feel
that the allegations disclose the commission of an offence
which we regard as quite serious.

In Khadra Paharia v. State of Bihar , the Hon’ble Supreme Court
re-affirmed the principle of Hussainara Khatoon case and
declared that :….any accused who is denied this right of
speedy trial is entitled to approach this Court for the purpose
of enforcing such right and this Court in discharge of its
constitutional obligation has the power to give necessary
directions to the State Governments and other appropriate
authorities for securing this right to the accused….The Court
also gave necessary directions to the Government of Bihar and
High Court including a direction to create additional courts for
speedy disposal of cases pending since long.

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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The Hon’ble Supreme Court considered the applicability of this
right again in State of Maharashtra v. Champalal Punjaji Shah .
in this ruling , it was observed : In deciding the question
whether there has been a denial of the right to a speedy trial
the court is entitled to take into consideration whether the
defendant himself was responsible for a part of the delay and
whether he was prejudiced in the preparation of his defence by
reason of the delay. The Court is also entitled to take into
consideration whether the delay was unintentional, caused by
over-crowding of the court’s docket or under-staffing of the
Prosecutors. In the course of his lordship judgment,
Chinnappa Reddy, J., noted that “delay is a known defence
tactic” and also that where the prosecution has a weak case, it
may resort to same tactic with a view to keep the prosecution
pending as long as possible. His lordship observed : Denial of
speedy trial may with or without proof of something more lead
to an unavoidable inference of prejudice and denial of justice.
It is prejudice to a man to be detained without trial. It is
prejudice to a man to be denied a fair trial.’’

In T.V. Vatheeswaran v. State of Tamil Nadu , this Court again
reiterated the significance of the right to speedy trial and
extended it even to post-conviction stage. It was held that
undue delay in carrying out the death sentence entitles the
accused to ask for lesser sentence of life imprisonment. This
opinion is based upon the immense psycological, emotional
and mental torture a man condemned to death suffers. Though
this decision was over-ruled later by a Constitution Bench, it is
relevant to the limited extent it re-affirms the right to speedy
trial enunciated in Hussain Ara Khatoon. ’’

http://www.legalserviceindia.com/constitution/const_home.htm
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In Sheela Barse and Ors. v. Union of India and Ors. , a Division
Bench. re-affirmed that the “right to speedy trial is a
fundamental right implicit in Article 21 of the Constitution” and
observed “the consequence of violation of fundamental right to
speedy trial would be that the prosecution itself would be liable
to be quashed on the ground that it is in breach of the
fundamental right.” Thus, the court answered the question
which Bhagwati, J. had posed in the first Hussain Ara case.
Accordingly, they directed that so far as a child accused of an
offence punishable with imprisonment of not more than 7 years
is concerned, a period of three months from the date of filing of
complaint or lodging of the F.I.R. shall be deemed to be the
maximum time permissible for investigation and a period of six
months from the filing of the charge-sheet as the reasonable
period within which the trial should be completed. It was
specifically directed that if these time limits are not obeyed, the
prosecution against the child should be quashed.

The Hon’ble Supreme Court in Raghubir Singh and Ors. v.
State of Bihar . In this case, Wingo Singh Mann and few others
applied to this Court for bail and also for quashing the
proceedings pending against them before the Special Judge on
the ground of violation of right to speedy trial. The Hon’ble
Supreme In Rakesh Saxena v. State through. C.B.I. , quashed
the proceedings on the ground that any further continuance of
the prosecution after lapse of more than six years in the case
of the appellant who was merely a trader at the lowest rung of
the hierarchy in the Foreign Exchange Division of the Bank is
uncalled for, particularly in view of the complicated nature of
the offence charged.

http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
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In Srinivas Gopal v. Union Territory of Arunachal Pradesh,
(Now State), the court quashed the proceedings against the
appellant on the ground of delay in investigation and
commencement of trial. In this case, investigation commenced
in November, 1976 and the case was registered on completion
of the investigation in September, 1977. Cognizance was taken
by the court in March, 1986. These facts were held sufficient to
quash the proceedings particularly when the offence charged
was a minor one namely, Section 304A read with 338 of the
Indian Penal Code.

In T.J. Stephen and Ors. v. Parle Bottling Co. (P) Ltd. and Ors. it
was held that though the order of the High Court quashing
charges against the accused (Under Section 5 of the Imports
and Exports (Control) Act, 1947) was unsustainable in law it
would not be in the interest of justice to allow prosecution to
start and trial to be proceeded with after a lapse of twenty
years even though one of the accused was himself responsible
for most of the delay caused by his mala fide tactics. In this
decision, there is no reference either toArticle 21 or to the right
to speedy trial. The order is merely based on the fact that it
would not be in the interest of justice to allow a prosecution
and trial to recommence after a lapse of 20 years. In Diwan
Naubat Rai and Ors. v. State through Delhi Administration and
Anr. , the court refused to quash the proceedings inasmuch as
it was found that the accused himself was mainly responsible
for the delay of which he was complaining.

In State of Andhra Pradesh v. P.V. Pavithran , The Hon’ble 
Supreme Court upheld the decision of the Hon’ble High Court

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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quashing the F.I.R. on the ground of inordinate delay in
completing the investigation. The respondent was an I.P.S.
Officer against whom an offence under Section 5(2) read with
Section 5(1) (e) of the Prevention of Corruption Act was
registered in March, 1984. He was placed under suspension but
then it was revoked in September, 1984 and he was reinstated
in service. In July, 1985, the government cancelled its earlier
order and called upon the respondent to show cause why he
should not be retired from service. The respondent challenged
the said notice before the Central Administrative Tribunal
which was upheld. The Special Leave Petition presented to this
Court was dismissed in view of the fact that respondent had
already retired from service on attaining the age of
superannuation. After all this, the Anti-corruption Bureau
re-started the criminal proceedings in 1987-88 whereupon the
respondent approached the High Court for quashing the said
proceedings on the ground of delay. The High Court quashed
the same accepting the ground urged. The Hon’ble Supreme
court court affirmed. Of course, while doing so, it took care to
observe that while examining the plea of delay in completing
the investigation, the court should have regard to all the
relevant circumstances and that it is not possible to formulate
any inflexible guidelines or rigid principles of uniform
application for speedy investigation nor is it possible to
stipulate any arbitrary period of limitation for completing the
investigation.

In Machander v. State of Hyderabad , The Hon’ble Supreme 
Court observed that while it is incumbent on the court to see 
that no guilty person escapes, it is still more its duty to see

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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that justice is not delayed and accused persons are not
indefinitely harassed. The scales, the court observed, must be
held even between the prosecution and the accused. In the
facts of that case, the court refused to order trial on account of
the time already spent and other relevant circumstances of that
case.

In Veerbhadra v. Ramaswamy Naickar, The Hon’ble Supreme
Court refused to send back proceedings on the ground that
already a period of five years has elapsed and it would not be
just and proper in the circumstances of the case to continue
the proceedings after such a lapse of time. Similarly, in Chajju
Ram v. Radhey Sham, the court refused to direct a re-trial after
a period of 10 years having regard to the facts and
circumstances of the case.

In State of U.P. v. Kapil Deo Shukla , though the court found
the acquittal of the accused unsustainable, it refused to order a
remand or direct a trial after a lapse of 20 years. It is, thus,
clear that even apart from Article 21 courts in this country have
been cognizant of undue delays in criminal matters and
wherever there was inordinate delay or whore the proceedings
were pending for too long and any further proceedings were
deemed to be oppressive and unwarranted, they were put an
end to by making appropriate orders.

The Privy Council emphasised the necessity of taking notice of 
the delays inherent in a particular system. The Privy Council 
was dealing with a case from Jamaica. The Court of Appeals of 
Jamaica held that having regard to the circumstances

http://www.legalserviceindia.com/articles/articles.html
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obtaining in that country, a delay of 32 months cannot be said
to infringe the constitutional right of an accused to speedy
trial. The Privy Council observed that this opinion of the
Jamaican court, which must be deemed to be acquainted with
the conditions in that country, must be accepted. But,
inasmuch as, it was a case of re-trial, the Privy Council held
that the said delay must be held to have infringed the said
right. The Board emphasised that a re-trial must be held with
greater speed and that the delay which may be ignored in the
case trial may not be ignored in the case of re-trial.

Suggestions For Enactment Of The Speedy Trial Act:
1. In India, there must be a ‘ THE SPEEDY TRIAL ACT’ like in
United States Of America. That too, after enactment of ‘Speedy
trial Act’, it should apply to the both citizens and non-citizens
alike.

2. The 221st Report of the Law Commission of India shall be
considered.

3. As there is no ‘ The Speedy Trial Act’ in India, criminal
justice has not always moved swiftly in India. Therefore, The
Speedy trial Act’’ is urgently needed.

4. The word ‘Speedy Trial’ should be inserted in Indian
Constitution as one of the fundamental rights.

5. Longer delays may be permitted to accommodate the 
schedules of important witnesses, and to allow the prosecution 
to prepare for a complex case. However, with certain

http://www.legalserviceindia.com/constitution/const_home.htm
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conditions.

6. Longer delays may be tolerated when an accused is dilatory
in asserting the right to a speedy trial.

7. Accused shall assert his right in a timely motion before the
trial court. If the accused fails to assert the right in this manner
or acquiesces in the face of protracted pretrial delays, accused
may not raise the issue for the first time on appeal, unless the
accused’s failure to raise the issue earlier was due to her/his
advocate’s Negligence.

8. Accused who delays prosecution by inundating the trial
court with frivolous pretrial motions are also treated as having
forfeited his right to a speedy trial. The law does not allow
accused to profit from his/her own wrong.

9. ‘’The Speedy Trial Act’’ shall apply to post-trial criminal
proceedings, such as Parole and Probation hearings.

10. The Speedy Trial Act in India shall authorize courts to
dismiss charges that have not been brought within a
reasonable amount of time following arrest or indictment.

11. Delays attributable to prosecutorial misconduct, such as
the deliberate attempt by the government to delay a proceeding
and hamper the defense, will run afoul of the Speedy Trial Act.
Therefore , certain precautions must be taken.
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12. Prosecutorial or court staff negligence, such as misplacing
accused’s file or losing incriminating evidence, may also
considered an inappropriate reason for delay. However, strict
punishment for the prosecutorial and court staff shall be given
in case of such circumstances are arisen.

13. Inasmuch as the police usually fail to produce witnesses,
accused promptly , a separate cadre of investigation agency
enjoined with the responsibility of production of witness,
production of accused and assisting the prosecuting agency
will help a lot for speedy trial.

14. There is lack of coordination between the investigating
agency and the prosecuting agency. This must be rectified.

15. When parties come to court, with agreement, seeking
compromise in cases of compoundable offences , the
proceedings must be ended by recording the compromise
without any delay.

16. The Cr.P.C. should empower the investigating officer to
compound offences which are compoundable.

17. Unfortnately, we are not mulling over about the concept of
plea bargaining. It should be applied in offences which impose
punishment of imprisonment of less than seven years and/or
fine including the offences covered by section 320 of Criminal
Procedure Code, 1973.
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18. It has been said that a law court is not a cathedral but a
casino where much depends on the throw of dice, but we
should not brush aside the view that law is the end-product of
technicalities.

19. The following steps are immediately to be needed in the
branch of criminal law, these are (1) delay should be avoided,
(2) simplicity of procedure, (3) fair deal to the poorer sections
of society and of course a fair trial in every case according to
the principles of natural justice.

20. The Speedy Trial Act in India is needed to serve two 
purposes. Firstly, to prevent accused from languishing in jail 
for an indefinite period before trial. Pre-trial incarceration is a 
deprivation of liberty no less serious than post-conviction 
imprisonment. In some cases pretrial incarceration may be 
more serious because public scrutiny is often heightened, 
employment is commonly interrupted, financial resources are 
diminished, family relations are strained, and innocent persons 
are forced to suffer prolonged injury to reputation. Secondly, to 
ensure an accused’s right to a fair trial. The longer the 
commencement of trial is postponed, the more likely it is that 
witnesses will disappear, memories will fade, and evidence will 
be lost or destroyed. Of course, both the prosecution and the 
defense are threatened by these dangers, but only the 
accused’s life, liberty, and property are at stake in a criminal 
proceeding. 
*************** 
# (1996) MLJ (Cri) P549. 
# AIR 1992 SC 1701, 1992 (2) BLJR 1319, 1992 CriLJ 2717
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Speed Break To Section 304-A of IPC (An Urgent Need Of
Amendment Of Section 304-A Of Ipc: It Should Be Made
Either Non-Bailable Or To Pay Compensation To The
Victim Soon)

Speed Break To Section 304-A of IPC
(An Urgent Need Of Amendment Of Section 304-A Of Ipc: It
Should Be Made Either Non-Bailable Or To Pay Compensation
To The Victim Soon)

‘‘Accident is an unforeseen incident. Yet, it must not be a
ground to let off the offender. If a person, who is sole bread
winner of his family, is died in accident by rash or negligent act
of a person, such family may become destitute forever.
Therefore, at least immediate compensation must be paid to
the victim by the offender besides other benefits to the victim.’’

Keeping in view recent amendment of section 41 of Cr.P.C, if 
the offence under section 304-A of IPC is made punishable 
more than 7 years, it automatically becomes non-bailable and 
then the offender will seek bail from the court. If it is 
impossible to make it so, the victim should be paid immediate 
compensation by the person who is responsible for the 
accident. Now-a-days, minors often commit automobile 
accidents without having any license. We know that section 
304-A of IPC is not a license to kill. At present the punishment 
is same even if a person kills a single person or more. Juvenile 
justice act is merely reformative and not deterrent and the 
society has to take up the cudgels on behalf of the victims. 
Therefore, it is the time to redefine “juvenile crime”. There is a
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criticism that unfortunately section 304-A of IPC was applied in
Bhopal gas tragedy which helped the victims go scot free. In
Arab countries they insist that the offenders pay blood money
and if they don’t pay they will be inside the bars till they pay
the money.

Section 304A. Causing death by negligence.
[304A. Causing death by negligence.—Whoever causes the
death of any person by doing any rash or negligent act not
amounting to culpable homicide, shall be punished with
imprisonment of either description for a term which may
extend to two years, or with fine, or with both.]

Scope of section 304-A:
In order to impose criminal liability on the accused, it must be
found as a fact that collusion was entirely or mainly due to the
rashness or negligence; [Munile Sao v. State of Bihar, (1997) 3
Crimes 200 (Pat)].

Difference between rash and negligent act: 
There are catena of rulings as to rash and negligent act. I deem 
that it is appropriate to refer the ruling of the Hon’ble Apex 
Court ; Cherupin Gregory v. State of Bihar, 1964 (1) Cr LJ 138: 
AIR 1965 SC 205. This ruling succinctly explains the defference 
between rash and negligent act. ‘ The appellant was charged 
with an offence under section 304A for causing death of one M 
by contact with the electrically charged copper wire which he 
had fixed up at the back of his house with a view to prevent the 
entry of intruders into his latrine. It was held that the voltage of 
the current passing through the naked wire being high enough
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to be lethal, there could be no dispute that charging it with
current of that voltage was a rash act done in reckless
disregard of the serious consequences to people coming into
contact with it for which the accused is solely responsible
under section 304A.’

Conclusions And Suggestions:
1. Nevertheless death is caused (by rash or negligent act not
amounting to culpable homicide ) by a minor who is below 18
years of age, the victim should not be suffered and hence
section 304-A of IPC should be made non-bailable, or at least
compensation should be paid to the victim. Yet, it should not
be an escape route to the offender.

2. Each death must be counted separately for claiming
compensation.

3. In case of minor commits accident under purview of section
304-A of IPC, the parents of minor/ R.C owners should not be
excused and parents/R C owners must be made vicariously
liable to pay the compensation to the victims.

4. If the offence under section 304-A of IPC is made punishable
more than 7 years, it autometically becomes non-bailable.

5. There must be some speed break to stop deaths by rash or
negligent act.

6. When section 326 of IPC is non-bailable, there will be no 
surprise to amend Section 304-A as non-bailable offence
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inasmuch as grievous hurt is rather serious than causing death
by rash or negligent act.

7. Despite accident is an unexpected event, victim should not
left without compensation on that ground.
****************
Ins. by Act 27 of 1870, sec. 12.
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Non-Examination of Investigation Officer: Its
Consequences

Non-Examination of Investigation Officer: Its Consequences

During the recent times, we usually aware of that trial courts
have to face tremendous difficulties in procuring the
attendance of the investigation officers for the reasons that
they are transferred frequently and the trial at Magistrate
Courts,and the Sessions trial are taken up after some delay
from the time when the investigation had been completed in
the case. The problem has to be faced in case the investigating
officer is dead or he retires from service and in the case of
latter in spite of prolonged adjournments the evidence is not
proceeded. Therefore, now it is important to see what are the
consequences if Investigation Officer is not examined in a
criminal case.

The only duty cast on the investigation is to maintain a diary of 
his investigation, which is known as “Case Diary” under s. 172 
of the Code. The entries in the case diary are not evidence nor 
can they be used by the accused or the court unless the case 
comes under s. 172(3) of the Code. The court is entitled for 
perusal to enable it to find out if the investigation has been 
conducted on the right lines so that appropriate directions, if 
need be given and may also provide materials showing the 
necessity to summon witnesses not mentioned in the list 
supplied by the prosecution or to bring on record other 
relevant material which in the opinion of the court will help it to 
arrive at a proper decision in terms of s. 172(3) of the Code.
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The primary duty of the police, thus is to collect and sift the
evidence of the commission of the offence to find whether the
accused committed the offence or has reason to believe to
have committed the offence and the evidence available is
sufficient to prove the offence and to submit his report to the
competent Magistrate to take cognizance of the offence. ( See
the ruling: State Of Bihar Etc. Etc vs P.P. Sharma, Ias And Anr ;
citations: 1991 AIR 1260, 1991 SCR (2) 1)

How does Investigation start? 
Sec. 154 in Chapter XII of the Code, contemplates laying of 
information of cognizable offences either orally or in writing to 
an offencer of a police station who is enjoined to reduce it into 
writing, if made orally or under his direction and the substance 
thereof entered in the book kept in the Police Station in the 
manner prescribed by the State Government. The Officer 
incharge of the police station is prohibited to investigate only 
into non-cognizable cases without an order of the Magistrate 
concerned under s. 155(2). But if the facts disclose both 
cognizable and non-cognizable offence, by operation of sub- s. 
4 of s. 155 the case shall be deemed to be congnizable case 
and the police officer shall be entitled to investigate, without 
any order of the Magistrate, into non- cognizable offence as 
well. Section 156 gives statutory power to a competent police 
officer or a subordinate under his direction to investigate into 
cognizable offences. In cases of cognizable offences receipt or 
recording of a first information report is not a condition 
precedent to set in motion of criminal investigation. Section 
157 provides the procedure for investigation. If the police 
officer incharge of the Police Station, on receipt of information
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or otherwise, has reason to suspect the commission of a
cognizable offence and is empowered to investigate into, he
shall proceed in person or shall depute one of his subordinate
officers not below the rank of the prescribed officer to the spot
to investigate the facts and circumstances and if necessary to
take measures for the discovery and arrest of the offender. The
provisos(a) and (b) thereof give power, in cases of minor
offences to depute some other subordinate officer or if the
investigating officer is of the opinion that there is no sufficient
ground for entering on investigation he shall not investigate
the case.

What does Investigation consist? 
Investigation consists of divers steps-(1) to proceed to the 
spot; (2) to ascertain the facts and circumstances of the case; 
(3) discovery and arrest of the suspected offender; (4) 
collection of evidence relating to the commission of the 
offence which may consist of (a) the examination of various 
persons including the accused and the reduction of their 
statements into writing if the officer thinks fit (Sec. 161 Cr. 
P.C.); (b) the search of places and seizure of things necessary 
for the investigation to be proceeded with for the trial (Sec. 165 
Cr. P.C. etc.) and (c) recovery of the material objects or such of 
the information from the accused to discover, in consequence 
thereof, so much of information relating to discovery of facts to 
be proved. (See 27 of the Indian Evidence Act). On completion 
of the investigation, if it appears to the investigator that there 
is sufficient evidence or reasonable ground to place the 
accused for trial, the investigating officer shall forward to the 
court a report in that regard alongwith the evidence and the
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accused, if he is in the custody to the Magistrate. If on the
other hand he opines that there is no sufficient evidence or
reasonable grounds connecting the accused with the
commission of the offence he may forward the report to the
Magistrate accordingly.

The Role Of Investigation Officer :
The investigating officer is a material witness because he
investigates the matters, records the statement of the
witnesses, goes to the spot for the objective findings, prepares
the case diary, receives the papers during investigation and
after collecting the relevant material in support of the
prosecution or against the prosecution he submits his report
for or against the prosecution. If he submits report in the form
of charge-sheet or in the form of final form then it is for the
Court to consider the same and pass orders as provided under
law. But the role of the investigating officer is very relevant and
material. He gets the first version of the witnesses from which
later on the court is able to judge the veracity of the evidence,
as to whether the witnesses are telling, the truth or not.
Similarly, on the basis of the objective findings the court also
judges the statements of the witnesses. In the absence of the
examination of the investigating officer, prejudice may be
caused to the accused as well as the prosecution.

The Investigating Officer has to place his case unvarnished 
before the Court as it is. Under the circumstances, a very 
heavy rather extremely heavy duty lies upon the Investigating 
Officer in selecting a panch. He can never be permitted to be 
casual and indiscreet in requisitioning the services of panchas.
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If he undertakes the said task casually, then he cannot be said
to have discharged his duty efficiently because ultimately the
investigation which is the foundation stone of criminal justice
will suffer which in turn would make suffer the cause of justice.
If he is casual, the ultimate effect will be on the society. If he is
casual the Court will have no dependable material to reach just
decision in the case. It is this specific and obvious reason that
the Investigating Officer is supposed to be quite discreet and
selective in selecting a panch and therefore, in our view
selecting of a panch simpliciter cannot be said to be something
sinful, unholy, illegal and therefore, impermissible and
accordingly it cannot be accepted. In other words, it is only
when the panch is selected in the conspiracy with the
complainant or if the panch is selected ultimately with a view to
wreck vengeance upon a particular person with oblique and
mala fide motive then such evidence of a selected panch has to
be discarded. When a police officer selects any person as a
panch he ordinarily selects him with a view to see that he is not
rendered vulnerable and amenable to the influences of
accused and or his friends, associates and relatives who
obviously in order to earn easy acquittal would not fail to
administer threat, promise or inducement to back out from the
case. (State Of Gujarat vs Mansurbhai Motibhai Damor ;
citations: (1996) 3 GLR 620)

Duty of Investigation Officer: 
In Jamuna Chaudhary v State of Bihar, [1974] 3 SCC 774, the 
Hon’ble Supreme Court held:“The Duty of the investigating 
officer is not merely to bolster up a prosecution case with such 
evidence as may enable the court to record a conviction, but to
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bring out the real unvarnished truth”.

The Hon’ble Supreme Court in Jamuna Chaudhari & Ors vs 
State Of Bihar; citations: 1974 AIR 1822, 1974 SCR (2) 609, 
HELD: ‘The duty of the Investigating Officer is not merely to 
bolster up a prosecution case with such evidence as may 
enable the Court to record a conviction but to bring out the 
real, unvarnished truth. In the instant case, it is apparent that 
the prosecution witnesses had tried to omit altogether any. 
reference to at least the injuries of the first appellant because 
there was a cross case in which such an admission could have 
been used to support the prosecution in that case. As neither 
the prosecution nor the defence has come out with the whole 
and unvarnished truth, so as to enable the Court to judge 
where the rights and wrongs of the whole incident or set of 
incidents lay or how one or more incidents took place in which 
so many persons were injured, courts can only try to guess or 
conjecture to decipher the truth, if possible. This may be done 
within limits to determine whether any reasonable doubt 
emerges on any point under consideration from proved facts 
and circumstances of the case.’ It was further held that ‘S.N. 
Sharma v. Bipen Kumar Tiwari & Ors., [1970] 3 SCR 945; State 
of Bihar & Anr. v. J.A.C. Saldanha & Ors., [1980] 1 SCC 554; 
State of West Bengal v. Sampat Lal,[1985] 1 SCC 317; 
Municipal Corporation of Delhi v. Purshottam Dass 
Jhunjunwala & Ors., [1983] 1 SCC 9 and Abhinandan Jha & 
Ors. v. Dinesh Mishra, [1967] 3 SCR 668, referred to. (5) The 
function of the judiciary in the course of investigation by the 
police should be complementary and full freedom should be 
accorded to the investigator to collect the evidence connecting
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the chain of events leading to the discovery of the truth, viz.,
the proof of the commission of the crime.’

In Tarsem Singh v. State of Haryana 2007(4) RCR (Criminal) 605
and it will be necessary to reproduce para No. 16 of the
judgment:

16. Before parting with the judgment, it is required to be
delineated that the day in and the day out, enormous increase
in the accident cases is visualised. The ruthless driving made
by untrained, uneducated and unchecked drivers under the
influence of intoxicants renders the thousands of people dead
and handicapped every day. The Government Agencies
probably for having been equipped with inefficient and
untrained officers and also busy with multifarious duties fail to
check such unscrupulous elements and allow them to pass
over the roads. Not only this, when the cases of such accident,
which are brought to the notice of the Investigating Agencies
also result in acquittals due to inefficient and untrained
Investigating Officers. They take the investigation in a very
casual, careless and traditional manner. They do not try to
probe while examining the place of occurrence, do not take the
aid of Government expert or other officer like draftsmen or
engineers to probe and who was to be put to dock, as to who
was really at fault, negligent and rash. Some times, the people
even driving carefully, heavy vehicles are condemned only for
the reason and analogy that fault always lies on the heavy
vehicle driver, therefore, it is expected from the Investigating
Officers handling the investigation to take the following
necessary steps:
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1. To visit the spot promptly without wasting any time.

2. To carefully inspect the place of occurrence; note down the
material points with exact measurements in the site plan.

3. To make measurements of the roads, kacha berms and to
make mention of the turnings and bridges, if any, at the place
of accident.

4. To have photographs of the dead body, situation of the
vehicles, extent of the damage to the vehicles and part of the
vehicle which has been damaged without any delay. He would
not leave it to the mechanic who amy take note of the damage
or defect of the machinery, which it may be carrying prior to or
at the time of accident (at a later stage).

5. To note down the skid marks, if any, at the Criminal Revision
No. 854 of 1996 10 spot, join the expert to have opinion about
of the speed of the vehicles.

6. To make mention of the documents or other articles which
were recovered from the spot or from the vehicles involved in
the accident.

7. To get the place of occurrence examined by an expert, if he
deems it appropriate.

In this regard, it is worthwhile to notice the judgment of the 
Apex Court reported in 2000 (9) SCC 153 (Bahadur Naik Vs. 
State of Bihar), wherein, though the Supreme Court held that
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the non-examination of the investigating officer as a witness, is
of no consequence, but learned Government Advocate (Crl.
Side) submitted that it has not been shown as to what
prejudice has been caused to the revision petitioners/accused.
But it has to be noted that P.Ws.2,3,5 and 6 turned hostile.
Further, there is no evidence for the arrest of the revision
petitioners/A1 and A2 and the recovery under Section 27 of the
Indian Evidence Act. The competent witness in this case to
speak about the arrest, recovery and confession, is only the
investigating officer. Considering the facts and circumstances
of the case, non-examination of the investigating officer has
caused prejudice to the revision petitioners/accused and it is
fatal to the case of the prosecution.

Non-examination of investigation officer: Consequences: 
In Mohinder Singh vs State Of Haryana, decided on 7 January, 
2010( THE HIGH COURT OF PUNJAB AND HARYANA) it was 
observed that ‘’ Learned counsel for the petitioner further 
submitted that the prosecution had not examined the 
Investigating Officer. His non- examination was fatal to the 
prosecution case. Therefore, the petitioner deserves to be 
acquitted of the charges against him. It is a fact that the 
prosecution did not examine the Investigating Officer in 
support of its case. However, his testimony was Crl Revision 
No. 634 of 1997 -5- not material on account of the fact that PW7 
Jiwan Kumar, Photographer, had already placed on record 
various photographs of the place of occurrence, which showed 
that the truck was lying overturned. The petitioner had also 
admitted the overturning of the truck resulting in death of five 
persons and injuries to some other although he had come up
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with an explanation as to under what circumstances the truck
had overturned. Therefore, the non-examination of the
Investigating Officer cannot be considered to be fatal so as to
exonerate the petitioner of the charges against him. ‘’

In the case of Bahadur Nayak v. State of Bihar 2000 JC RC 312,
reliance on which has been placed by learned Trial Court also,
the Hon’ble Apex Court has held that if there is no material
contradiction in the testimony of the witnesses, then
non-examination of the Investigating Officer will not be fatal to
the prosecution.

In Natthu Son Of Nihal Singh, Veer Pal … vs State Of U.P.
Decided on 6 February, 2008 it was held that ‘’In instant case,
in our view, non-examination of any person of Village Jagat
Pipri, who arrived at the place of incident on hearing the
sounds of fire is not fatal, as on the basis of the reliable and
convincing testimony of the witnesses Rakesh Kumar and
Suresh, it is fully established that murder of the deceased
Mahendra Singh was committed by the appellants-accused and
co-accused Rishi Pal, who also died as a result of fire arm
injury, which he received in the firing.’’

In Jai Kumar Mahto And Ors. vs State Of Jharkhand on 20 July, 
2005. ( 2005 (4) JCR 112 Jhr), it was held that ‘’ 
Non-examination of the Investigating Officer is not always fatal 
to the prosecution unless it is shown that serious prejudiced 
has been caused to the defence due to non-examination of the 
Investigating Officer but as it appears in the present case that 
nothing fatal has been shown so as to come to the conclusion
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that the defence was greatly or seriously prejudiced due to
non-examination of the Investigating Officer and, therefore, the
argument of the learned counsel for the appellants on this
score is rejected. ‘’

In Bijay Singh And Ors. vs The State Of Bihar on 8 February,
2005; 2005 (1) BLJR 819; it was held that ‘’ It is a settled
principle of law that non-examination of investigating officer or
the doctor is not fatal for prosecution in each and every case. It
depends upon the facts and circumstances of the case. In
order to take advantage of non-examination, the defence has to
show that it has caused serious prejudice to them. In support
of the above principle learned A.P.P. appearing on behalf of the
State has relied on the case of Raj Kumar Rajwar v. State of
Bihar, reported in 1993(3) PLJR 831 and Om Prakash Sohar v.
State of Bihar, reported in 1986 PLJR 827. 11. In Paragraph 14
of case reported in 1993(3) PLJR 831 it has been held; that
non-examination of investigating officer is not fatal for the
prosecution case, if no prejudice has been caused to the
appellants on this score. If actually some prejudice is caused
to the accused, because of non-examination of investigating
officer, only then the benefit of this lacuna would help the
accused. Similarly, in case reported in 1986 PLJR 827 at
paragraph 4 it has been held that non-examination of the
doctor is of no gain to the defence. It is because of the fact that
if the statement that the appellant had inflicted dagger injury
on the neck is accepted without going into the nature of injury,
that is enough to find the appellant guilty for the offence under
Section 307 of the Code. ‘’
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In Shiv Shankar vs State Of U.P. on 22 February, 2002; 2002
CriLJ 2673; It was observed in para 39, as follows: ‘’ Lastly, it
was held in the case of Ram Gulam Chaudhary v. State of
Bihar, 2001 AIR, SCW, 3802 AIR 2001 SC 2842 as below:- In our
view, in this case also non examination of Investigating Officer
has caused no prejudice at all. All that Mr. Mishra could submit
was that the examination of the Investigating Officer would
have shown that the occurrence had taken place not in the
courtyard but outside on the road. The Investigating Officer
was not an eye-witness. The body had already been removed
by the Appellants. The Investigating Officer, therefore, could
not have given any evidence as to the actual place of
occurrence. Their were witnesses who have given credible and
believable evidence as to the place of occurrence. Their
evidence cannot be discarded merely because the
Investigating Officer was not examined. The non-examination
of the Investigating Officer has not lead to any prejudice to the
Appellants. We, therefore, see no substance in this
submission. ‘’

In Ravula Ramesh vs The State Of A.P., Decided on 3 
December, 2004 it was observed as follows; ‘It is no doubt true 
that the Investigating Officer i.e., C.I. of Police was not 
examined and in the light of the fact that benefit of doubt had 
been given in relation to charge under Section 302 IPC, Exs.P-4 
and P-5 in relation to PW-9 and PW-10 may not assume much 
importance. In the decision referred (2) (STATE OF 
KARNATAKA Vs. BHASKAR KUSHALI KOTHARKAR) supra it 
was held that non-examination of Investigating Officer is not 
fatal when no serious contradictions had been pointed out in
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respect of the evidence of important eye witnesses. While
dealing with this aspect the Apex Court observed : “It is true
that as a part of fair trial the Investigating Officer should be
examined in the trial cases especially when a serious sessions
trial was being held against the accused. If any of the
prosecution witnesses give any evidence contrary to their
previous statement recorded under Section 161 Cr.P.C. or if
there is any omission of certain material particulars, the
previous statement of these witnesses could be proved only by
examining the Investigating Officer who must have recorded
the statement of these witnesses under Section 161 Cr.P.C. In
the present case, no such serious contradiction is pointed out
in respect of the evidence of the important eye-witnesses. So
also, the non- examination of Head Constable who recorded
F.I. statement is not of serious consequence as PW-1 was
examined to prove the fact that she had given the statement
before the police.”‘

It was observed in Gandipally Srinivas. vs The State Of A.P., 
Rep. By Public … Decided on 11 September, 2009 as follows: 
‘Coming to the next submission of the learned counsel for the 
accused that non- examination of the Investigating Officer is 
fatal to the case of the prosecution, it has to be seen that the 
learned Magistrate had assigned valid reasons for 
non-examination of the Investigating Officer. In a criminal case, 
the evidence of the Investigating Officer has its own 
importance, but non- examination of the Investigating Officer is 
not fatal in all the cases. It all depends on facts and 
circumstances of the case. If there are any omissions and 
contradictions in the evidence of prosecution witnesses, then
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for marking such contradictions or omissions, the examination
of the Investigating Officer becomes necessary. As seen from
the cross-examination of the witnesses examined in this case,
no contradictions and omissions have been brought on record
in their evidence. That means no suggestion was given to
these witnesses that they are giving different version or
contradictory version to the version already given by them
before the police under Section 161(3) Cr.P.C.. Similarly, no
suggestion was given to the witnesses that they did not state
certain facts to the police as stated by them before the Court.
In view of the same, I am of the view that non-examination of
the Investigating Officer is not fatal to the case of the
prosecution ‘

In 1.P.Meyyappan .. Appellant in Crl.A.259/2001-A4 2.Dr.Binay 
Babu .. Appellant in Crl.A.270/2001-A6 3.M.R.Meyyappan .. 
Appellant in Crl.A.271/2001-A7 4.S.Rajamohamed .. Appellant in 
Crl.A.276/2001-A1 5.D.Rathinasamy .. Appellant in 
Crl.A.291/2001-A3 6.R.Sivasamy .. Appellant in 
Crl.A.297/2001-A2 7.S.Paulraj .. Appellant in Crl.A.300/2001-A5 
Vs State by Deputy Superintendent of Police Vigilance and 
Anti-Corruption Wing, Sivaganga. .. Respondent (in all Crl. 
Appeals); Decided on 25 February, 2010; it was observed as 
follows: ‘Certain broad features are common to all the 
accused/appellants and these appeals may be disposed of on 
consideration thereof. The investigating officer in the case, the 
then Deputy Superintendent of Police Subbiah, has not been 
examined as a witness and this, in the circumstances of the 
case, has caused grave prejudice to the accused. In connected 
case in C.C. No.140 of 1991, alleging irregularities in the
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purchase of cows and bullocks, PW-37 who was examined as
PW-40 therein has admitted that the Investigating Officer
Subbiah, who had retired was available. Towards showing that
certain persons in whose names loans had been released were
really non-existent persons, the certificate of Village
Administrative Officer PW28 has been produced. Something
more, than the mere certificate of the VAO ought to have been
shown by the prosecution. In this regard, as to how the
investigating officer had arrived at the satisfaction that the
certificate issued by PW-28 reflected the correct position could
only be explained by such investigating officer. PW-37 who has
filed the charge sheet, has claimed knowledge of the IRDP
Scheme and from his evidence it is clear that the Block
Development Officer has played a pivotal role therein. It is
admitted by him that such Block Development Officer was put
up as an accused by the investigating officer. It is only the
investigating officer who could have explained why he thought
it fit to include the Block Development Officer as an accused.
PW-37 in no uncertain terms admits to not having played any
part in the investigation of the case. Given the above facts, the
Officer who conducted the investigation viz. Subbiah, Deputy
Superintendent of Police was a material witness whose
non-examination is fatal to the prosecution case.

7. The Hon’ble Apex Court in Habeeb Mohammed v. State of 
Hyderabad AIR 1954 SC 51, has observed as follows: ‘In this 
situation it seems to us that Biabani who was a top-ranking 
police officer present at the scene was a material witness in the 
case and it was the bounden duty of the prosecution to 
examine him, particularly when no allegation was made that if
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produced, he would not speak the truth; and in any case, the 
court would have been well advised to exercise its 
discretionary powers to examine the witness. The witness was 
at the time of the trial in charge of the Police Training School 
and was certainly available. In our opinion, not only does an 
adverse inference arise against the prosecution case from his 
non-production as a witness in view of illustration (g) to 
section 114 of the Indian Evidence Act, but the circumstance of 
his being withheld from the court casts a serious reflection on 
the fairness of the trial.’ The observations would apply in the 
facts of the present case. 8. The observations of The Karnataka 
High Court in decision reported in 2004 Crl.LJ. 2255 also are 
most apt. Paragraph 3, of such decision reads as follows : ‘3. 
The serious infirmity that has been recorded by the trial court 
is that the Investigating Officer was not examined. Some other 
officer, who was to a limited extent dealing with this 
investigation, has been examined and certain reasons have 
been set out on behalf of the State as to why this had 
happened. Since the full facts are not before us, we do not 
desire to make any comments with regard to the 
non-examination of the Investigating Officer beyond pointing 
out that the trial court was right when it recorded a finding to 
the effect that the non examination of the Investigating Officer 
is fatal to the prosecution. One of the submissions canvassed 
on behalf of the State is that in this case the other officer was 
examined and therefore, if the proving of any omissions or 
contradictions was to be done that this was feasible through 
the officer who has been examined and secondly what is 
contended is that the examination of the Investigating Officer

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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in the majority of instances is only a formality. We are unable
to accept this last submission because the Investigating
Officer is the principal architect and executor of the entire
investigation. He is a crucial witness for purposes of
establishing that there are omissions and contradictions but
more importantly, it is always open to the defence to question
the honesty and calibre of the entire process of investigation. It
is well settled law that where an investigation is defective,
insufficient or dishonest that these factors prove fatal to the
prosecution. In the given instance, the accused was totally
precluded from any opportunity of being able to establish the
infirmities in the prosecution case and on this ground alone
the order of acquittal will have to be confirmed.’‘

In Ashruba S/O Gyanba Muley vs The State Of Maharashtra;
Decided on 16 October, 2009 it was held that ‘’ There is no
doubt that prosecution failed to examine investigating officer
Joshi and it is an infirmity in the prosecution case. However,
non-examination of investigating officer Joshi cannot be
construed as that fatal, since there are no material omissions
and contradictions in the testimonies of PW7 Ravi and PW3
Narhari and non-examination of investigating officer Joshi will
not sustain fatal blow to the case of prosecution. ‘’

In Kalirathinam vs The Sub Inspector Of Police; Decided on 19 
April, 2007, The Hon’ble Madras High Court held as follows: ‘It 
is for the prosecution to bring the witness and examine them. 
The prosecution did not chose to examine the Investigation 
Officer and the Police Constable. It is a settled principle of law 
that the non-examination of the Investigation Officer is not fatal

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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and it depends upon circumstances of each case. In this
context, it is relevant to refer to the decision of the Supreme
Court in RAJLOSJPRE KJA Vs. STATE OF BIHAR reported in
2004 SCC (Cri) 212. So, mere non-examination of the
Investigation Officer is not fatal so far as this case is
concerned.’

In Kharaiti Lal vs The State Of Haryana; Decided on 30 April, 
2010 it was held that ‘As is well settled, the prosecution is to 
establish the broad outlines and substratum of the prosecution 
case. In the instant one, the same has been established. In 
Krishna Mochi and others Vs. State of Bihar etc. 2002(2) Recent 
Criminal Reporter(Criminal) 567, it has been held by the Apex 
Court that non-examination of Investigator is not fatal for the 
prosecution unless it is shown that the accused has been 
prejudiced. In the present one, the record is quite barren to 
show if any sort of prejudice has been occasioned to the 
petitioner due to non-examination of the Investigator. In State 
Vs. Ratnakaran and others 2001(1)Recent Criminal 
Reporter(Criminal) 612, the Division Bench of Hon’ble Kerala 
High Court by relying upon Bihari Parshad’s case(supra) held 
that “non-examination of Investigator does not also vitiate the 
trial. It depends on facts of each case. In examination, if 
witnesses produced during trial admit the statement given 
before the Investigating Officer, non-examination of the 
Investigating Officer may not be fatal.” In the case in hand, 
Balwant Kumar as well as Manoj Kumar Pws have clearly 
admitted the statements made by them before the Investigating 
Officer during the investigation.So, in view of afore-referred 
authorities, non-examination of the Investigator is not fatal to

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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the prosecution case. As a sequel of the above discussion, the
conviction is upheld. ‘

In Rameshwar Ram Vs. State Of Bihar; Decided on 25 March,
2010; it was held as follows: ‘From the evidences available on
the record it appears that the Investigating Officer has not been
examined but non-examination of the Investigating Officer is
not always fatal. The court has taken steps for procuring the
attendance the Investigating Officer but it failed and ultimately,
the case has to be disposed of. Certainly, those irregularities
which should have been avoided and the court should have
taken steps for examination of the Investigating Officer but that
fact in itself does not make the case doubtful because the
consistent evidence is to the extent that the accused persons
namely, the appellants Rameshwar Ram, Somaro Devi and Ravi
Shankar Ravi were torturing Kiran Devi and have caused her
death; otherwise in normal circumstances within seven years
of marriage and soon before her death she was subjected to
cruelty and she was being harassed by her relations. Taking
into consideration all these, I am of the view that the
prosecution has been ale to prove the entire charges that the
appellants have caused death and prior to her death she was
subjected to cruelty and all of them have done this illegal act in
pursuance of their intention. Accordingly, the judgment of the
trial court requires no interference by this Court and the
conviction and sentence of the appellants are upheld.‘

In S. Narasimha Kumar vs State Of A.P., Rep. By Public 
prosecutor; citations: 2003 (1) ALD Cri 651, 2003 (2) ALT Cri 
441; it was held as follows: ‘It is true that in the Judgment cited
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supra (1) (RAM GULAM CHAUDHARY AND OTHERS vs. STATE
OF BIHAR,)the Hon’ble Supreme Court held that mere
non-examination of the Investigating Officer should not be
fatal. However, in cases of this type, it is only the Investigating
Officer that would be in a position to explain the whole
sequence of events. It is rather next to impossibility for any
witness in this case to be in a position to vouch for the whole
gamut of the case. The witnesses or group of them have only
spoken to one aspect or the other. For example PWs.1 to 4 are
the staff of the college where the examination was held.PWs.7
to 20 etc., are the employees of Commission. PW.26 is an
operator of Xerox machine. One had hardly anything with the
other, either in the course of their regular activity or otherwise.
It is only an Investigating Officer that could have been in a
position to supplement one event with the other. For the
reasons best known to it, the prosecution did not choose to
examine the Investigating Officer. In a way, it can be said that it
had abdicated its duty to the Court. Having examined 50
witnesses and marked 100 documents, it left the Court to draw
its own inference, without even providing the basis for
connecting one with the other. ‘

In Shyam Charan Lohar vs State Of Bihar (Now Jharkhand); 
Decided on 22 July, 2003; citations: 2004 CriLJ 1928; it was 
held that ‘’ No doubt, the Investigating Officer has not been 
examined in this case but non-examination of the Investigating 
Officer cannot be fatal for the instant case when the 
involvement of the accused in committing the murder has fully 
been established by the evidence of eye-witness, which is in 
conformity with the case made out in the first information
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report and also the medical evidence. Thus the prosecution
case should not fail in the case at hand for non-examination of
the Investigating Officer. Nothing has been coming forward to
indicate the prejudice being caused to the accused in absence
of the Investigating Officer. That being so, the full-proved case
from every angle cannot be thrown away. ‘’

In Hazari Choubey And Ors. vs State Of Bihar; citations: 1988
(36) BLJR 156; it was observed as follows” ‘6.

In the case of S. K. Rashid and Ors. v. The State of Bihar 1987 
(35) B.L.J.R. 335 (H.C.) a Division Bench of this Court of which I 
was a member, has taken notice of recalcitrance and recessive 
tendency of the police personnel and observed that they are 
taking process of the courts most lazily and casually. 
Commenting upon the existing state of affairs, this court has 
said that non-examination of investigation officer is not 
necessarily fatal to the prosecution. A court has to see whether 
the evidence of the investigating officer is essential for the 
case of the prosecution to succeed or not. If it finds that no 
genuine complain of denial of fair play or prejudice to the 
defence can be made in a particular case, it may pronounce its 
judgment without insisting for the examination of the 
investigating officer In a case however, in which there are 
genuine reasons to think that the defence can legitimately 
complain of denial of opportunity but demonstrate that the 
prosecution has not correctly stated its case or it has 
otherwise been prejudiced it must insist for the examination of 
the Investigating Officer. Non-examination of the investigating 
officer in that situation may profit the defence that benefit of
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doubt as to the veracity of the prosecution case. The Court has
expressed alarm, however, about ever increasing default on
the part of the prosecution in examining the official witnesses
more often the investigating officer and has said : What has
alarmed us, however, is the recessive tendency of the police
personnel. They are taking the processes of the Court lazily
and casually as they can. as they have no priorities for the
proceedings in the courts one before attending to the other
works for which they have their reasons of preference. As in
this case in many other cases Courts have to face a
predicament which the prosecution alone can solve, seldom
however comes with any solution, but to tell the Court that it
has no witness to examine and to take summons only to inform
the court that has heard nothing from the police about the
service thereof. Several adjournments given by the Court at the
instance of the prosecutor only for ensuring the attendance of
the official witnesses including the investigating officer keep
the trials pending for years and even after inordinate wait, the
Courts are compelled to decide the cases without their
evidence.

In S. K. Rashid’s case (supra) the Court has taken notice of the 
amendment in the Code of Criminal Procedure by the State of 
Uttar Pradesh providing for imposition of punishment upon the 
defaulting official witnesses both judicially and 
administratively and has observed : It is high time that in the 
State of Bihar also some provisions are made and in case it is 
found that a certain officer of the State has ignored the 
summons or warrant of the Court, adequate action is taken 
against him. The administration of the State, even without any
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such amendment is fully empowered and competent to take 
notice of the defaults of its officers in responding to the 
summons and warrant of the Court and it can immediately start 
taking notice of the conduct of the investigating officers of the 
police by suitably punishing them by recording remarks in the 
shape of black marks in their service books. 7. The Courts 
have to depend upon the machinery provided by the State 
Government for service of notice and summons, particularly 
for execution of warrant of arrest the police has to act. The law 
for ensuring appearance of witnesses provides for courts 
issuing processes including warrants of arrest. When they 
issue warrant, compliance thereof has to be reported by the 
police. Lamentations and even reprimands have failed to 
awaken the police administration of the State. Until now the 
administration of the State has not shown any awareness 
much less concern to ever detonating investigation and ever 
increasing default of its officers in providing necessary 
evidence to the Court. 8. In the instant case, the prosecution 
may not have needed the evidence of the Investigating Officer 
and its evidence would have provided sufficient material for 
holding the appellants guilty but for the facts that witness to 
state that there were marks of violence at the place of the 
occurrence and the Investigating Officer had found such marks 
and materials which could show that the dacoits have 
indiscriminately fired from their respective fire arms and 
caused damage to the houses of the informant and Dwarika Rai 
(P. W. 1). The defence could use in the trial, any fact found by 
the investigating officer which was consistent with the 
prosecution evidence in the court relying upon it to say that
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the prosecution case should not be believed. The Investigating 
Officer would have provided the missing link in the evidence of 
P. W. 5 to prove the list which he, according to his deposition, 
had filed with the police. His acknowledgement that he had 
received the list would have completed the evidence and 
proved that the list of stolen articles was delivered to the police 
by the brother of the informant. His deposition, as a witness, 
particularly on the facts of this case would have removed 
doubt as to the veracity of the testimony of the witnesses or 
would have in the event of material contradictions destroyed 
their evidence altogether. His non-examination has resulted in 
denying to the defence opportunity to test the veracity of the 
prosecution case as well as the veracity of the deposition of 
the prosecution witnesses. 9. The learned Sessions Judge, as 
already noted, and has said that the Investigating Officer could 
not be examined inspite of all sincere efforts. Does it mean that 
all that a court of law is required to do is to issue process and 
if the prosecution is unable to secure attendance of essential 
witnesses, ignore it and proceed to deliver judgment. That, in 
our opinion shall be giving to the erring officer (investigating 
officer) encouragement to ignore processes of the Court and 
decide either to connive with the prosecution or with the 
defence. This case by way of illustration can be cited as an 
example of the Investigating Officer providing to the defence a 
weapon to defeat the process of law by just deciding not to 
depose as a witness. No reason can justify non-examination of 
an essential witness. The Administration of the Government of 
the State of Bihar has to take the blame and it alone has to 
suffer the consequences. 10. In our considered view since



73

non-examination of the investigating officer has denied to the
defence opportunity to test the veracity of the prosecution
case and the veracity of the evidence of the witnesses their
conviction for an offence under Section 395 of the Indian Penal
Code by the learned Sessions Judge is not sustainable.

Conclusion: 
In State of Orissa v. Sibcharan Singh 1962 (2) Cri LJ 200 : AIR 
1962 Orissa 157 a learned single Judge said at page 201 (Cri 
LJ) para 6: “The courts are not therefore absolutely powerless 
when the parties fail to produce evidence relevant in the case. 
On the other hand the power of the court in this respect is very 
wide and the court may at any stage of the proceeding 
summon any witness in order to determine the truth or 
otherwise of the facts of a case under trial before him. In the 
present case when prosecution reported to the court that after 
all efforts made by it, the prosecution witnesses could not be 
traced out at Rourkela and wanted sometime on that score in 
order to make an attempt to trace the witnesses in their 
respective villages, and to summon them, the court should not 
have rejected that prayer. In fact, it was one of the duties of the 
court to enforce attendance of the witnesses even by coercive 
process. Merely because the prosecution could not produce 
the witnesses before the court, that by itself cannot be a 
ground to acquit the accused persons without making efforts 
to secure the presence of the material witnesses before the 
Court.” In view of this ruling, it is clear that inasmuch as it is 
the duty of the court to enforce the attendance of the 
witnesses, there is no bar to take coercive steps to secure 
Investigation Officers and other witnesses. On thorough
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consideration of the entire rulings, it is known that the matter
of examination of Investigation officer is differ to case to case
as to set of facts of such case. That too, non-examination of
Investigating Officer is not fatal when no serious
contradictions and omissions had been pointed out in respect
of the evidence of important witnesses. A fortiori, inasmuch as
the investigating officer investigates the matters, records the
statement of the witnesses, goes to the spot for the objective
findings, prepares the case diary, receives the papers during
investigation and after collecting the relevant material in
support of the prosecution or against the prosecution he
submits his report for or against the prosecution., he is
material witness to the case of the prosecution
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Duty Of The Public Prosecutor In The Criminal Justice
System

Duty Of The Public Prosecutor In The Criminal Justice System
An ideal Prosecutor must consider herself/himself as an agent
of justice. In India, we have a public prosecutor who acts in
accordance with the directions of the judge. Normally, the
control of entire trial is in the hands of the trial judge.
Investigation is the prerogative of the police. However, it is
generally believed that traditional right of nulle prosequi is
available to the prosecutor. The public prosecutor in India does
not seem to be an advocate of the state in the sense that the
prosecutor has to seek conviction at any cost. The prosecutor
must be impartial, fair and truthful, not only as a public
executive but also because the prosecutor belongs to the
honourable profession of law, the ethics of which demand
these qualities.

In India, the criminal justice system should function within the 
framework of the Indian Constitution. Succinctly speaking, the 
principles enunciated in theConstitution are as infra : 
1. Presumption of innocence: Accused presumed to be 
innocent 4. Deprivation of life / personal liberty only in 
accordance with procedure established by law (SeeArticle 21 
of the Indian Constitution) 
2.Equality: The guarantee of equality before the law . 
3. Equal Protection: Equal protection of the laws . 
Beyond all reasonable doubt: The guilt must be proved beyond 
all reasonable doubt 
4. Double jeopardy: Protection against double jeopardy

http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/constitution/const_home.htm
http://www.legalserviceindia.com/articles/articles.html
http://www.legalserviceindia.com/constitution/const_home.htm
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Non-retrospective punishment 
5. Prohibition of discrimination: Prohibition of discrimination
imposed upon the State 
6. The right of the accused to remain silent 
7. Arrest/detention must be in accordance with law and judicial
guidelines. 
8. Speedy trial.

Coming the Directorate of Prosecution is concerned, the
objective behind establishing the Directorate of Prosecutions
was to exercise close supervision and scrutiny of work relating
to various prosecuting agencies at Sessions and Assistant
Sessions levels except at the High Court level. The Directorate
of Prosecutions in the State of Andhra Pradesh was created
vide G.O.Ms.No. 323, Home (Courts-C), Department, dated:
26-5-1986 wherein all the Prosecuting Officers were brought
under the supervisory control of the Director of Prosecutions.
This Directorate is headed by a Director assisted by other
subordinate rank officials and ministerial staff. The major
functions are:

Assistant Public Prosecutors – Assistant Public Prosecutor
Officers scrutinise charge sheets prepared by the investigating
agency and submit discharge/ acquittal. They evaluate the
evidence in each case and make their recommendations for
filing revision petitions or appeals against impugned orders
and judgments, as well as conduct cases in Courts of
MetropolitanMagistrates.

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm
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Additional Prosecutors – Additional Public Prosecutors
conduct cases in Sessions Courts

Chief Prosecutors – Chief Prosecutors supervise the work of
Assistant Public Prosecutors in the Courts of Metropolitan
Magistrates

Public Prosecutor – Public Prosecutor is responsible for
supervision of prosecution work conducted by Additional
Public Prosecutors in the Sessions Courts

Director of Prosecution – The Director of Prosecution is the
Head of Office. The Director of Prosecution looks after the
Establishment and Accounts Branches and exercises overall
control over officers of the Directorate

The Role Of The Prosecutor:
The role of the Prosecutor is not to single-mindedly seek a
conviction regardless of the evidence but his/her fundamental
duty is to ensure that justice is delivered . The Indian judiciary
interpreted role, responsibilities and duties of prosecution as
follows:

1) The ideal Public Prosecutor is not concerned with securing
convictions, or with satisfying departments of the State
Governments with which she/he has been in contact. He must
consider herself/himself as an agent of justice. The Allahabad
High Court had ruled that it is the duty of the Public Prosecutor
to see that justice is vindicated and that he should not obtain
an unrighteous conviction.
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2) There should not be on part of a Public Prosecutor a seemly
eagerness for, or grasping at a conviction” The purpose of a
criminal trial being to determine the guilt or innocence of the
accused person, the duty of a Public Prosecutor is not to
represent any particular party, but the State. The prosecution
of the accused persons has to be conducted with the utmost
fairness. In undertaking the prosecution, the State is not
actuated by any motives of revenge but seeks only to protect
the community. There should not therefore be “a seemly
eagerness for, or grasping at a conviction.

3) A Public Prosecutor should not by statement aggravate the
case against the accused, or keep back a witness because
her/his evidence may weaken the case for prosecution. The
only aim of a Public Prosecutor should be to aid the court in
discovering truth. A Public Prosecutor should avoid any
proceedings likely to intimidate or unduly influence witnesses
on either side.

4) A Public Prosecutor should place before the Court whatever
evidence is in her/his possession .The duty of a public
Prosecutor is not merely to secure the conviction of the
accused at all costs but to place before the court whatever
evidence is in the possession of the prosecution, whether it be
in favour of or against the accused and to leave the court to
decide upon all such evidence, whether the accused had or
had not committed the offence with which he stood charged.31
It is as much the duty of the Prosecutor as of the court to
ensure that full and material facts are brought on record so
that there might not be miscarriage of justice.
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5). The duty of the Public Prosecutor is to represent the State
and not the police. A Public Prosecutor is an important officer
of the State Government and is appointed by the State under
the Code of Criminal Procedure, 1973. She/he is not a part of
the investigating agency. She/he is an independent statutory
authority. She/he is neither the post office of the investigating
agency, nor its forwarding agency; but is charged with a
statutory duty.

6). The purpose of a criminal trial is not to support at all cost a
theory, but to investigate the offence and to determine the guilt
or innocence of the accused and the duty of the Public
Prosecutor is to represent not the police, but the State and
her/his duty should be discharged by her/him fairly and
fearlessly and with a full sense of responsibility that attaches
to her/his position. There can be no manner of doubt that
Parliament intended that Public Prosecutors should be free
from the control of the police department.

7). A Public Prosecutor should discharge her/his duties fairly
and fearlessly and with full sense of responsibility that
attaches to her/his position The Patna High Court held that
purpose of a criminal trial is not to support a given theory at all
costs but to investigate the offence and to determine the fault
or innocence of the accused and the duty of the Public
Prosecutor is to represent not the police but the Crown and
her/his duty should be discharged by her/him fairly and
fearlessly and with full sense of responsibility that attaches to
her/his position.

http://www.legalserviceindia.com/calendars-causelists/high_courts_India.htm


80

8). The Andhra Pradesh High Court had ruled that prosecution
should not mean persecution and the Prosecutor should be
scrupulously fair to the accused and should not strive for
conviction in all these cases. It further stated that the courts
should be zealous to see that the prosecution of an offender
should not be given to a private party. The Court also said that
if there is no one to control the situation when there was a
possibility of things going wrong, it would amount to a
legalised manner of causing vengeance.

9). A Public Prosecutor cannot appear on behalf of the accused
.It is inconsistent with the ethics of legal profession and fair
play in the administration of justice for the Public Prosecutor
to appear on behalf of the accused.

10). No fair trial when the Prosecutor acts in a manner as if he
was defending the accused, It is the Public Prosecutors duty to
present the truth before the court. Fair trial means a trial before
an impartial Judge, a fair Prosecutor and atmosphere of
judicial calm. The Prosecutor who does not act fairly and acts
more like a counsel for the defense is a liability to the fair
judicial system.

11). The statutory responsibility for deciding upon withdrawal 
squarely vests unwavering with the Public Prosecutor and 
should be guided by the Criminal Procedure Code The 
statutory responsibility for deciding upon withdrawal squarely 
vests on the Public Prosecutor and is entirely within the 
discretion of the Public Prosecutor. It is non-negotiable and 
cannot be bartered away in favour of those who may be above
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her/him on the administrative side. The Criminal Procedure
Code is the only master of the Public Prosecutor and he has to
guide herself/himself with reference to Criminal Procedure
Code only. So guided, the consideration which must weigh
with her/him is, whether the broader cause of public justice will
be advanced or retarded by the withdrawal or continuance of
the prosecution. The sole consideration for the Public
Prosecutor when she/he decides a withdrawal from a
prosecution is the larger factor of administration of justice, not
political favours nor party pressures nor like concerns.

12). District Magistrate or the Superintendent of Police cannot
order the Public Prosecutor to move for the withdrawal The
District Magistrate or the Superintendent of Police cannot
order the Public Prosecutor to move for the withdrawal,
although it may be open to the District Magistrate to bring to
the notice of the Public Prosecutor materials and suggest to
her/him to consider whether the prosecution should be
withdrawn or not. But, the District Magistrate cannot command
and can only recommend40.

13). If there is some issue that the defense could have raised, 
but has failed to do so, then that should be brought to the 
attention of the court by the Public Prosecutor The Supreme 
Court stated that the duty of the Public Prosecutor is to ensure 
that justice is done. It stated that if there is some issue that the 
defense could have raised, but has failed to do so, then that 
should be brought to the attention of the court by the Public 
Prosecutor. Hence, she/he functions as an officer of the court 
and not as the counsel of the State, with the intention of
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obtaining a conviction.The District Magistrate or the
Superintendent of Police cannot order the Public Prosecutor to
move for the withdrawal, although it may be open to the
District Magistrate to bring to the notice of the Public
Prosecutor materials and suggest to her/him to consider
whether the prosecution should be withdrawn or not. But, the
District Magistrate cannot command and can only recommend.
The Supreme Court stated that the duty of the Public
Prosecutor is to ensure that justice is done. It stated that if
there is some issue that the defense could have raised, but has
failed to do so, then that should be brought to the attention of
the court by the Public Prosecutor. Hence, she/he functions as
an officer of the court and not as the counsel of the State, with
the intention of obtaining a conviction.

Section 24 of Cr.P.C deals with ‘ Public Prosecutors’: 
Section 24 of the CrPC says as to appointment of public 
prosecutors in the High Courts and the district by the central 
government or state government. Sub-section 3 says down 
that for every district, the state government shall appoint a 
public prosecutor and may also appoint one or more additional 
public prosecutors for the district. Sub-section 4 requires the 
district magistrate to prepare a panel of names of persons 
considered fit for such appointment, in consultation with the 
sessions judge. Sub-section 5 explains an embargo against 
appointment of any person as the public prosecutor or 
additional public prosecutor in the district by the state 
government unless his name appears in the panel prepared 
under sub-section 4. Sub-section 6 provides for such 
appointment wherein a state has a local cadre of prosecuting
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officers, but if no suitable person is available in such cadre,
then the appointment has to be made from the panel prepared
under subsection 4. Subsection 4 says that a person shall be
eligible for such appointment only after he has been in practice
as an advocate for not less than seven years.

Section 25 deals with the appointment of an assistant public
prosecutor in the district for conducting prosecution in the
courts of magistrate. In the case of a public prosecutor also
known as district government counsel (criminal) there can be
no doubt about the statutory element attached to such
appointment by virtue of this provision in the CrPC 1973.

In this context, section 321 of the CrPC is also relevant. As
already mentioned, it permits withdrawal from prosecution by
the public prosecutor or assistant public prosecutor in charge
of a case with the consent of the court at any time before the
judgment is pronounced. This power of the public prosecutor
in charge of case is derived from the statute and must be
exercised in the interest of the administration of justice. There
can be no doubt that this function of the public prosecutor
relates to a public purpose entrusting the officer with the
responsibility of so acting only in the interest of administration
of justice.

Judicial response of role of prosecutors: 
Zahira Habibullah vs State of Gujarat, where the conduct of the 
‘’ BEST BAKERY ‘’ case in the Hon’ble Gujrat High Court , 
involving the burning down of an establishment in Vadodara 
which caused the death of 14 persons, came up for
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consideration before the Hon’ble Supreme Court, leading to
what Rajeeva Dhavan has described as ‘’ The severest
indictment evr of the Jusitce and governance system any
State’’. The Hon’ble Supreme Court ordered retrial of the matter
in The Hon’ble High Court of Maharastra, and observed that in
Gujarat, ‘’ The Public Prpsecutor appears to have acted more
as a defence counsel than one whose duty was to present the
truth before the Court’’.

In R K Jain’s case (AIR 1980 SC 1510), the Hon’ble Supreme
Court held quoting Shamsher Singh v. State of Punjab [(1974) 2
SCC 831), as regards the meaning and content of executive
powers tends to treat the public prosecutor¡¦s office as
executive. But the conclusions of some courts create doubt as
to its exact nature. To the suggestion that the public
prosecutor should be impartial (a judicial quality), the Kerala
High Court equated the public prosecutor with any other
counsel and responded thus: Every counsel appearing in a
case before the court is expected to be fair and truthful. He
must of course, champion the cause of his client as efficiently
and effectively as possible, but fairly truthfully. He is not
expected to be impartial but only fair and truthful. [Aziz v. State
of Kerala (1984) Cri. LJ 1060 (Ker)]

In Thakur Ram vs. State of Bihar AIR 1996 SC 911, the Hon’ble 
Apex Court held: “Barring a few exceptions, in criminal matters 
the party who is treated as aggrieved party is the State which is 
the custodian of the social interests of the community at large 
and so it is for the State to take all steps necessary for bringing 
the person who has acted against the social interests of the
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community to book” The rationale behind the State
undertaking prosecutions appears to be that no private person
uses the legal apparatus to wreak private vengeance on
anyone.

In Vineet Narain vs Union of India, when the court focused that
the CBI failed to investigate properly offence involving high
political dignitaries. The Hon’ble Court emphased the need to
ensure that ‘’ there are no arbitrary restrictions to the initiation
of Investigations or launching of prosecutions’’.

In Jitendra Kumar@ Ajju vs. State (NCT of Delhi) Crl. W.P.
216/99, Delhi High Court, it was observed that In the Criminal
Justice System this role is performed by the Public Prosecutor
on behalf of the State. The Public Prosecutor has been
described as a Minister of Justice who plays a critical role in
maintaining purity and impartiality in the field of administration
of criminal justice.

In The Malimath Committee Report (2003), it is acknowledged
that there is a crisis in the Indian Criminal Justice System. But
its analysis of the crisis is disturbing. Rather than focusing on
key issues that plague the Criminal Justice System, the
Committee recommended changes that amounted to a
complete departure from jurisprudential norms.

In R K Jain v. State (AIR 1980 SC 1510), the Supreme Court 
sketched out the contours of the public prosecutor¡¦s power 
for withdrawal of cases. In Shonandan Paswan v. State of Bihar 
[(1987) 1 SCC 288] and in Mohd. Mumtaz v. Nandini Satpathy
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[1987 Cri. L.J. 778 (SC)], the Supreme Court ruled that the
public prosecutor can withdraw a prosecution at any stage and
that the only limitation is the requirement of the consent of the
court.

The Punjab & Haryana High Court in Krishan Singh Kundu v. 
State of Haryana [1989 Cri. LJ 1309 (P&H)] has ruled that the 
very idea of appointing a police officer to be in charge of a 
prosecution agency is abhorrent to the letter and spirit of 
sections 24 and 25 of the Code. In the same vein the ruling 
from the Supreme Court in SB Sahana v. State of Maharashtra 
[(1995) SCC (Cri) 787] found that irrespective of the executive 
or judicial nature of the office of the public prosecutor, it is 
certain that one expects impartiality and fairness from it in 
criminal prosecution. The Supreme Court in Mukul Dalal v. 
Union of India (1988 3 SCC 144) also categorically ruled that 
the office of the public prosecutor is a public one and the 
primacy given to the public prosecutor under the scheme of 
the court has a social purpose. But the malpractice of some 
public prosecutors has eroded this value and purpose. 
 
Conclusion: 
The commission of a criminal act is commonly regarded as an 
offence against the State which to be dealt with by the Criminal 
Justice machinery of the State Executive. Therefore, on 
thorough considerations of the above material, it is crystal 
clear that it is not the duty of Public Prosecutors to quest 
conviction at all cost. Nor, is their duty to act as an avenging 
angle for the victim. On the contrary, their fundamental duty is 
to ensure that justice is delivered and in pursuance of this they
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should lay before the court all relevant evidence including the
evidence that favours the accused. Corollary to this is the duty
of a Public Prosecutor to bring to attention of the Court, any
issue that the defense could have raised, but has failed to do.
But, in doing so, they cannot act as if they are defending the
victim, nor can they appear on behalf of the accused. When the
Prosecutor acts in a manner as if she/he was defending the
accused, then there is no fair trial. A Public Prosecutor is an
independent entity from police and police cannot order her/him
to conduct prosecution in a particular way. Police, politicians
or any other extraneous party cannot influence her/his actions,
including her/his discretion to decide withdrawal of a case. The
Public Prosecutor represents the State but not the police and
can only be influenced by public interest. In pursuance of their
duties, public prosecutors should not use improper methods
calculated to produce wrongful convictions and she/he must
discharge her/his functions in a scrupulously fair and honest
way. A fortiori, a Public Prosecutor has the responsibility of a
minister of justice and not simply that of an advocate.

Important Judgments to know about the functions of 
Prosecutors: 
– R. v. Boucher, (1954) 110 CCC 263 (SCC) 
– R. v. Boucher, (1954) 110 CCC 263 at p. 270. 
– R. v. Puddick, (1865) 176 ER 622 at p. 663. See R. v. Thomas 
(No. 2), (1974) 1 NZLR 658 (CA) 
– R. v. Roulston, (1976) 2 NZLR 644 at p. 654. 
– R. v. Henderson, (1999) 44 OR (3d) 628 (CA); R. v. Arthur F., 
(1996) 30 OR (3d) 470; R. v. Vandenberghe, (1995) 96 CCC (3d) 
371 (CA); R. v. Stinchcombe, (1992) 68 CCC (3d) 1 (SCC)
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– R. v. F.S., (2000) 47 OR (3d) 349 (Ont. CA); R. v. Chambers, 
(1990) 59 CCC (3d) 321 (SCC); R. v. McDonald, (1958) 120 CCC 
209. 
– R. v. Regan, (2002) 1 SCR 297 (SCC); 
– Per Anantanarayanan, C.J., in A. Mohambaram v. M.A. 
Jayavelu, 1970 Cri LJ 241 at p. 245 
– Kashinath Dinka, (1871) 8 BHC (Cr C) 126, 153 
– Anant Wasudeo Chandekar v. King-Emperor, AIR 1924 Nag 
243 at p. 245 
– Ghirrao v. Emperor, (1933) 34 Cri LJ 1009 (Oudh Chief Court) 
– Shakila Abdul Gafar Khan v. Vasant Raghunath Dhoble, 
(2003) 7 SCC 749 : 2003 SCC (Cri) 1918, at para 35 
– Hitendra Vishnu Thakur v. State of Maharashtra, (1994) 4 SCC 
602, at para 23 
– Ram Ranjan Ray v. Emperor, (1915) 42 Cal 422 at p. 428; Jai 
Pal Singh Naresh v. State of U.P., 1976 Cri LJ 32 (All); 
– Hitendra Vishnu Thakur v. State of Maharashtra, (1994) 4 SCC 
602 : 1994 SCC (Cri) 1087- 1976 Cri LJ 32 (All) 
– Kunja Subudhi v. Emperor, (1929) 30 Cri LJ 675 
– Medichetty Ramakistiah v. State of A.P., AIR 1959 AP 659 
– Sunil Kumar Pal v. Phota Sk., (1984) 4 SCC 533 : 1985 SCC 
(Cri) 18 
– Zahira Habibulla H. Sheikh v. State of Gujarat, (2004) 4 SCC 
158 : 2004 SCC (Cri) 999 
– Balwant Singh v. State of Bihar, (1977) 4 SCC 448 : 1977 SCC 
(Cri) 633, at para 2 
– Shiv Kumar v. Hukam Chand, (1999) 7 SCC 467 : 1999 SCC 
(Cri) 1277 
– To know more please visit
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http://www.ebc-india.com/practicallawyer 
– Sunil Kumar Pal v. Phota Sheikh [(1984) 4 SCC 533 
-State of Tamil Nadu v. Ganesan, 1995 Cri. L.J 3849 (Mad) at
3851 
-Babu v. State of Kerala (1984) Cri. LJ 499 (Ker) at 502 
– R.Sorala vs T.S.Velu
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I N T E R E S T (Important case law on Section 34 of Civil
Procedure Code,1908)

I N T E R E S T (Important case law on Section 34 of Civil
Procedure Code,1908)

Interest is generally reduced in writing at the time of the money 
is loaned. The word ‘interest’ is basically two types. One is 
legal. Another is conventional. It is a comprehensive term to 
describe any claim or right or privilege of an individual. Legal 
interest is prescribed by statute. Conventional interest is 
interest at a rate that has been set and agreed upon by the 
partiesthemselves without outside intervention. Interest is a 
premium paid for use of money. It will appear from what the 
Hon’ble Constitution Bench stated to be the legal position, that 
ordinarily a person who is deprived of his money to which he is 
legitimately entitled as of right is entitled to be compensated in 
deprivation thereof, call it by whatever name. Debt is 
dependant upon liability to pay in present or in future an 
ascertainable sum of money and debt includes interest and 
loan together. Interest is a premium paid for use of money . 
The Hon’ble Apex Court observed that “Interest” in general 
terms is the return or compensation for the use or retention by 
one person of a sum of money belonging to or owned to 
another. In its narrow sense, “interest” is understood to mean 
the amount which one has contracted to pay for use of 
borrowed money. In whenever category “interest” in a 
particular case may be put, it is a consideration paid either for 
the use of money or for forbearance in demanding it, after it 
has fallen due, and thus, it is a charge for the use or
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forbearance of money . The Constitution Bench of the Hon’ble
Apex Court opined that a person deprived of the use of money
to which he is legitimately entitled has a right to be
compensated for the deprivation, call it by any name. It may be
called interest, compensation or damages . See the ruling in
the State of Haryana v. M/s.S.L. Arora and Company (AIR
2010SC 1511) as to pay interest on the interest component.

INTEREST : Meaning:- 
Black’s Law Dictionary (Fifth Edition) defines these 
expressions as follows : 
“Interest”. – Interest is the compensation allowed by law or 
fixed by the parties for the use or forbearance or detention of 
money…Payments a borrower pays a lender for the use of the 
money.” 
“Simple interest”. – That which is paid for the principal or sum 
lent, at a certain rate or allowance made by law or agreement of 
parties. Interest calculated on principal where interest earned 
during periods before maturity of loan is neither added to the 
principal nor paid to the leader. That paid on the principal lent 
as distinguished from compound interest which is interest paid 
on unpaid interest.” 
“Compound interest”. – Interest upon interest, i.e., interest 
paid on principal plus accrued interest. Exists where accrued 
interest is added to the principal sum, and the whole treated as 
now principal for the calculation of the interest for the next 
period. Interest added to principal as interest becomes due and 
thereafter made to bear interest.” (Union Bank Of India vs 
Dalpat Gaurishankar Upadyay) 
Strouds Judicial Dictionary of Words and Phrases (5th
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edition):- interest means, inter alia, compensation paid by the
borrower to the lender for deprivation of the use of his money. 
Section 2(1) of the Usurious Loans Act says, interest is a return
to be made, over and above what was actually lent, where the
sum is charged or sought to be recovered specifically by way
of interest or otherwise. 
The essence of interest in the opinion of Lord Wright, in Riches
v. Westminister Bank Ltd is that it is a payment which becomes
due because the creditor has not had his money at the due
date. It may be regarded either as representing the profit he
might have made if he had had the use of the money, or,
conversely, the loss he suffered because he had not that use. 
Black’s Law Dictionary (7th Edition) defines ‘interest’ inter alia
as the compensation fixed by agreement or allowed by law for
the used or detention of money, or for the loss of money by
one who is entitled to its use; especially, the amount owed to a
lender in return for the use of the borrowed money . 
The Constitution Bench of the Hon’ble Apex Court in Central
Bank of India Vs Ravindra held that, the general idea is that the
creditor is entitled to compensation for the deprivation; the
money due to creditor was not paid, or, in other words, was
withheld from him by the debtor after the time when payment
should have been made, in breach of his legal rights, and
interest was a compensation whether the compensation was
liquidated under an agreement or statute.

How to understand section 34 of CPC?

Mahant Narayana Dossjee Varu vs The Board Of Trustees: AIR 
1959 AP 64, the Hon’ble Andhra High Court observed that Sir
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D.F. Mulla in his Civil Procedure Code treats the subject of 
interest under the following heads, wherein It is explained by 
the author that interest under the first head is a matter of 
substantive law, the section does not refer to the payment of 
interest under the first ‘lead and it applies only to the second 
and third heads : 
“(1) interest accrued due prior to the institution of the suit on 
the principal sum adjudged. 
(2) additional interest on the principal sum adjudged, from the 
date of the suit to the date of the decree; and 
(3) further interest on the aggregate sum adjudged i.e., the 
principal sum plus interest, from the date of the decree to the 
date of payment or such earlier date as the Court thinks fit at 
such rate as the Court deems reasonable”. 
when the suit transaction is a commercial transaction within 
the meaning of the proviso and Explanation II to Section 34(1) 
C.P.C. which mandates that the Court can grant interest more 
than 6% though not exceeding contract rate of interest (to say 
24% p.a. in the case on hand) as granted by the trial Court from 
date of decree till realization; By reducing pendent lite to 12% 
p.a. & post lite to 6% p.a. from date of decree till realization in 
the impugned first appeal decree now sought for review is on 
its face contrary to the mandate of Section 34 C.P.C. mainly in 
reducing to 6% p.a. post lite interest; leave about no reasons 
assigned to reduce to12% from the contract rate of 24% p.a. 
from date of suit till date of decree on the principal sum 
adjudged which is the suit claim and thus, the appellate court’s 
finding now impugned in the review reading that, “24% p.a. 
interest granted from date of suit till date of realization by the
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trial Court appears to be penal without giving any reasons and 
keeping in view the provisions under Section 34 C.P.C., 
interest is granted at 12% p.a. from date of suit till date of 
decree and thereafter, at 6% p.a. till date of realization” is 
nothing but mistaken or inadvertent and definitely a 
misreading outcome of Section 34 C.P.C. 
Section 34 C.P.C. reads that (1) Where and in so far a decree is 
for the payment of money, the Court may, in the decree, order 
interest at such rate as the Court deems reasonable to be paid 
on the principal sum adjudged, from the date of the suit to the 
date of the decree, in addition to any interest adjudged on such 
principal sum for any period prior to the institution of the suit, 
with further interest at such rate not exceeding six per cent, 
per annum, as the Court deems reasonable on such principal 
sum, from the date of the decree to the date of payment, or to 
such earlier date as the Court thinks fit: 
Provided that where the liability in relation to the sum so 
adjudged had arisen out of a commercial transaction, the rate 
of such further interest may exceed 6% p.a., but shall not 
exceed contractual rate of interest or where there is no 
contractual rate, the rate at which moneys are lent or advanced 
by nationalized banks in relation to commercial transactions. 
Explanation I: In this sub-section, “nationalized bank” means a 
corresponding new bank as defined in the Banking Companies 
(Acquisition and Transfer of Undertakings) Act, 1970. 
Explanation II: For the purposes of this Section, a transaction 
is a commercial transaction, if it is connected with the industry, 
trade or business of the party incurring the liability. (2) Where 
such a decree is silent with respect to the payment of further
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interest on such principal sum from date of the decree to the
date of payment or other earlier date, the Court shall be
deemed to have refused such interest, and a separate suit shall
not lie. 
‘Under Section 34 CPC, so far as pendent-lite and post-lite
interest concerned is no doubt at the discretion of the Court so
to fix, however to exercise judiciously to fix is having regard to
the principle of restitution and even the Appellate court can
reduce rate of interest, subject to reasons.’ – DDA Vs. Joginder
S. Monga. Supreme Court of India. 
‘Under Section 34 CPC, so far as pendent-lite and post-lite
interest concerned is no doubt at the judicial discretion of the
Court and granted at 12% p.a. for the amount due by the
partnership firm.’ – Mahesh Chandra Bansal Vs Krishna
Swaroop Singh. Supreme Court of India. 
Section 34 of Civil Procedure Code, 1908 confers a discretion
on the Court to award interest at such rate as the Court deems
reasonable from the date of the suit to the date of the decree
with further reasonable interest on the aggregate sum till date
of payment .

Three Divisions of interest:
1. Pre-lite; 2. Pendent-lite; and 3. Post lite.

Pre-lite:- 
(1) Pre-lite: interest accrued due prior to the institution of the 
suit on the principal sum (due) adjudged. Interest for the period 
anterior to institution of suit is not a matter of Procedure as it 
is referable to substantive law and can be sub-divided into two 
sub-heads; (i) where there is a stipulation for the payment of
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interest at a fixed rate (contract rate) and (ii) where there is no 
such stipulation as per statutory provisions providing certain 
rate of interest and in its absence as per the interest Act (from 
date of demand (from date of service of demand notice) and at 
prevailing market rate and bank lending rate as guidance). (See 
M.Rajeswar Rao & others… Vs.Chitluri Satyam (Died) & others 
(2013).) 
Though, the pre lite interest was awarding on grounds of 
equity also(from common law principle of justice, equity and 
good conscience) by the courts as per certain precedents 
including from, Bengal Nagpur Rly Co Ltd Vs Ruttamji Ramji of 
Privy Council and following it of the Apex Court in Satinder 
Singh Vs Amrao Singh and Hirachand Kothari Vs State of 
Rajasthan and from the wording of old Interest Act, 1839 
proviso to Section -1-which reads that “interest shall be 
payable in all cases in which it is now payable by law” and the 
same since repealed by the Interest Act, 1978 with no such and 
similar provision, no interest appears to be awarded on 
equitable grounds so far as pre-lite substantive interest 
concerned, however held that it requires a detailed 
examination in an appropriate case as expressed in LIC of 
India Vs S Sindhu . Thus, the observations in the larger bench 
(five judges bench) decision of the High Court in APSRTC Vs. 
B.Vijaya may also require reconsideration to the extent of 
interest pre lite can be awarded on equitable grounds as a 
Court of equity, though as on date, it is a binding precedent If 
there is a stipulation for the rate of interest, from the parties 
voluntarily agreed upon, the Court must allow that rate up to 
the date of the suit subject to three exceptions; (i) any
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provision of law applicable to money lending transactions, or
Usurious Loans Act or any other debt relief law governing the
parties and having an overriding effect on any stipulation for
payment of interest voluntarily entered into between the
parties; 
(ii) if the rate is penal (under any debt relief law or market rate),
the Court must award at such rate as it deems reasonable (as
per prevailing market rate); (iii) even if the rate is not penal the
Court may reduce it if the interest is found excessive and the
transaction was substantially unfair (subject to such
observations and conditions supported by reasons). 
If there is no express stipulation for payment of interest and
rate of interest; the plaintiff is not entitled to interest much less
at the rate claimed except on proof of mercantile or trade
usage having the force of law or statutory right to interest like
by Section 80 of the Negotiable Instruments Act & Section 23
of the Trusts Act or Section 61 of the Sale of Goods Act or the
like or an implied agreement and under the provisions of the
Interest Act vide decision Vithal Das Vs. Rup Chand .

Pendent-lite:- 
(2) Pendent-lite: In addition to pre-lite interest, it is the 
additional interest on the principal sum adjudged or declared 
due from the date of the suit either at contract rate if 
reasonable or at such rate as the Court deems reasonable in 
the discretion of the Court (as per Section 34 CPC till date of 
decree or under Order 34 Rule 11 C.P.C. in case of mortgage 
debt if contract rate is unreasonable and excessive to reduce 
even from date of suit till expiry of the period of redemption) as 
not a substantive law; (See M.Rajeswar Rao & others…
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Vs.Chitluri Satyam (Died) & others (2013).)

Post-lite:- 
(3) Post-lite: In addition to pre-lite interest on principal sum and 
pendent-lite interest on the principal sum adjudged or found 
due, it is the further interest on such principal sum (as per 
Section 34 CPC or under Order 34 C.P.C. as not a substantive 
law, from the date of the decree to the date of the payment and 
in mortgage decree from date of preliminary decree till expiry 
of period of redemption and thereafter till realization/payment 
as the case may be in any decree for money held due with or 
without charge preliminary or final or partly final decree) or to 
such earlier date as the Court thinks fit, in the discretion of the 
Court, at a rate not exceeding 6 per cent per annum except 
where the transaction is a business or commercial one to grant 
above 6 percent but does not exceed contract rate as also laid 
down by the larger bench of the AP High court in APSRTC Vs. 
Vijaya . (See Rulings APSRTC Vs. Vijaya; and M.Rajeswar Rao 
& others… Vs.Chitluri Satyam (Died) & others (2013).) 
“Such Principal Sum”: 
If suit is decreed for payment of money, the principal sum on 
the date of the suit would be adjudged by the Court. In the case 
of M.Rajeswar Rao (supra), it was observed that’ the Court may 
also be called upon to adjudge interest due and payable by the 
defendant to the plaintiff for the pre-suit period which interest 
would, on the findings arrived at and noted hereinabove, 
obviously be other than such interest as has already stood 
capitalized and having shed its character as interest, has 
acquired the colour of the principal and having stood 
amalgamated in the principal sum would be adjudged so. The
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principal sum adjudged would be the sum actually loaned plus
the amount of interest on periodical rests which according to
the contract between the parties or the established banking
parties has stood capitalized. 
It is well settled that (Central Bank of India Vs. Ravindra) the
use of the word may in Section 34 CPC confers a discretion on
the Court to award or not to award interest or to award interest
at such rate as it deems fit. Such interest, so far as future
interest is concerned may commence from the date of the
decree and may be made to stop running either with payment
or with such earlier date as the Court thinks fit.’

“On such principal sum”:- 
The expression “on such principal sum” as occurring twice in 
the latter part of Section 34(1), the principal sum adjudged 
should continue to be assigned to “principal sum” at such 
other places in Section 34(1) where the expression has been 
used qualified by the adjective “such” that is to say, as “such 
principal sum”. Recognition of the method of capitalization of 
interest so as to make it a part of the principal consistently 
with the contract between the parties or established banking 
practice does not offend the sense of reason, justice and 
equity. As we have noticed such a system has a long 
established practice and a series of judicial precedents 
upholding the same. Secondly, the underlying principle as 
noticed in several decided cases is that when interest is 
debited to the account of the borrower on periodical rests, it is 
debited because of its having fallen due on that day. Nothing 
prevents the borrower from paying the amount of interest on 
the date it falls due. If the amount of interest is paid there will
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be no occasion for capitalizing the amount of interest and
converting it into principal. If the interest is not paid on the
date due, from that date the creditor is deprived of such use of
the money which it would have made if the debtor had paid the
amount of interest on the date due. The creditor needs to be
compensated for deprivation. (See M.Rajeswar Rao & others…
Vs.Chitluri Satyam (Died) & others (2013).)

“The principal sum ad-judged”:-
The expression “the principal sum ad-judged” may include the
amount of interest, charged on periodical rests, and capitalized
with the principal sum actually advanced, so as to become an
amalgam of principal in such cases where it is permissible or
obligatory for the Court to hold so. Where the principal sum
(on the date of suit) has been so adjudged, the same shall be
treated as “principal sum” for the purpose of “such principal
sum” – the expression employed later in Section 34 of C.P.C.
The expression “principal sum” cannot be given different
meanings at different places in the language of same section,
i.e. Section 34 of C.P.C. A creditor can charge interest from his
debtor on periodical rests and also capitalize the same so as to
make it a part of the principal. Such a course can be justified
by stipulation in a contract voluntarily entered into between the
parties or by a practice or usage well established in the world
to which the parties belong. Such practice is to be found
already in vogue in the field of banking business. Such
contract or usage or practice can stand abrogated by
legislation such as Usury Laws or Debt Relief Laws and so on.
(See M.Rajeswar Rao & others… Vs.Chitluri Satyam (Died) &
others (2013))
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‘Penal interest’ :- 
However, ‘penal interest’ has to be distinguished from 
‘interest’. Penal interest is an extraordinary liability incurred by 
a debtor on account of his being a wrong-doer by having 
committed the wrong of not making the payment when it 
should have been made, in favour of the person wronged and it 
is neither related with nor limited to the damages suffered. 
Thus, while liability to pay interest is founded on the doctrine 
of compensation, penal interest is a penalty founded on the 
doctrine of penal action. Penal interest can be charged only 
once for one period of default and, therefore, penal interest 
cannot be permitted to be capitalized. Further interest i.e., 
interest on interest, whether simple or compound or penal 
cannot be claimed on the amount of penal interest. (See 
M.Rajeswar Rao & others… Vs.Chitluri Satyam (Died) & others 
(2013)) 
No doubt, agricultural borrowings are to be treated on a 
different pedestal. Even the banks cannot charge interest for 
agricultural lending other than half yearly rests for seasonal 
crops and annual rests for other purposes even to compound 
only as per the RBI circular instructions and directions being 
guidelines. Even coming to private lending/borrowing, 
agriculturists cannot be charged with more than 12% p.a. as 
per Act 4 of 38 for the other than Telangana area of the state of 
Andhra Pradesh and Act 16 of 1956 in Telangana area of the 
state of Andhra Pradesh apart from the fact that the Usurious 
Loans Act always applies to the private lending in considering 
rate of interest is excessive or reasonable. Even the decision 
relied upon by the respondents- defendants in State Bank of
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India Vs. S.H. Associates which speaks that even in
commercial transactions, Court is empowered to grant interest
lesser than contract rate is not in dispute but for to say what is
the reasonable rate of interest applicable to consider. Even in a
business transaction for charging pre-lite compound interest,
there must be a clear written stipulation/contract or from any
statutory provision- as held in State of Haryana Vs SL Arora &
Company . (See M.Rajeswar Rao & others… Vs.Chitluri Satyam
(Died) & others (2013)) 
‘So far as bank transactions concerned as per the contract rate
and as per RBI Guidelines fixing interest rate from time to time
with a minimum and maximum not exceeding the ceiling on
rate of interest to exercise within and as per Section 21A of the
Banking Regulation Act, 1949 amended by Act 1 of 1984; the
debt relief laws and Usurious loans Act to apply and to scale
down interest there under have no application, However the
Court can under Order 34 Rule 11 and/ or under Section 34
CPC reduce the pendent-lite an post-lite interest rate even from
contract rate.’ – M.Rajeswar Rao & others Vs. Chitluri Satyam
(Died) & others (2013). See the ruling in Corp. Bank Vs. DS
Gowda & M Veerappa Vs. Canara Bank .

Burden of proof:- 
On the point that the burden to prove whether the interest 
charged is penal or usurious in the facts and circumstances is 
on the respondent and he had not chosen to enter into the 
witness box at all and hence in such a case, an adverse 
inference has to be drawn for non-examination of such a party. 
Strong reliance was placed on Rajappa Hanamantha Ranoji Vs. 
Mahadev Channabasappa, AIR 2000 S.C. 2108. Konakalla
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Venkata Satyanarayana Vs. State Bank of India, 1974(2) An.
W.R. 217, Vijaya Bank, Guntur Branch Vs. Kommareddy Jaji
Reddy, 2002(2) A.L.D. 71, Central Bank of India Vs. Ravindra,
2002(2) A.L.D. 97 (SC).

Rate of interest :- 
M.Rajeswar Rao & others. Vs.Chitluri Satyam (Died) & others 
(2013) observed that from steep fall in bank lending rate of 
interest, the reduction from 24% to 12% interest awarded by 
the Court from date of suit to date of decree is since just and 
reasonable, there is nothing to interfere. However, insofar as 
post lite interest from date of decree till realization concerned, 
from the transaction is a commercial one within the meaning of 
Section 34 C.P.C. and the rate of interest can be charged above 
6% p.a. and there are no special reasons given by the appellate 
Court even to reduce to 6% p.a. though for pendent lite fixed at 
12% p.a. and from the several expressions referred indicate the 
rate of interest awarded after decree at 9% to 12% is 
reasonable in such lending and there is no reason to reduce 
from 12% that is what the rate of interest awarded for 
pendent-lite, the same rate is just to award in the commercial 
transaction for post-lite also within the discretionary power of 
the appellate court 
Best Choice Enterprises vs M/S J. Sons Agencies (2011), the 
Hon’ble Delhi High Court held that the Interest Act, 1978 gives 
power to the Court to allow interest at a rate not exceeding 
current rate of interest. 
In 2003 (66) DRJ 46 R.C. Datta Vs. Dr. Rajiv Anand a Bench of 
the Hon’ble Delhi High Court had held that in the absence of 
any documentary evidence to support the grant of interest @
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24% per annum, interest granted @ 10% per annum from the
demand raised i.e. from the date of notice which in that case
was 08.5.1995 would be justifiable. 
In (1997) 10 SCC 681 Mahesh Chandra Bansal Vs. Krishna
Swaroop Singhal & Ors. the Hon’ble Supreme Court had the
occasion to examine the percentage of interest to be awarded
on a suit for recovery for the period during which the suit was
pending before the trial court which was of the year 1980; 12%
per annum had been allowed in that case. 
M. V. Mahalinga Aiyar v. Union Bank Ltd., AIR 1943 Mad 216,
where it was held that any interest awardable from the date of
the plaint to the date of the decree can be only upon the
principal sum due.

Power to grant interest pendent lite- Guidelines :- 
In The Board Of Trustees For Theport … vs 
Engineers-De-Space-Age: 1996 SCC (1) 516, 1995 SCALE 
(7)274, it was observed that ‘A Constitution Bench of this Court 
in Secretary, Irrigation Department, Government of Orissa & 
Others Vs. G.C. Roy [1992(1) SCC 508] was called upon to 
consider whether the decision of this Court in Executive 
Engineer (Irrigation), Balimela & Ors. Vs. Abhaduta Jena & Ors. 
[1988(1) SCC418] correctly laid down the Rule in regard to 
Arbitrator’s power to grant interest pendent lite. Dealing with 
this question the Hon’ble Constitution Bench summed up the 
legal position in regard to grant of interest pendent lite in the 
following terms : 
“The question still remains whether arbitrator has the power to 
award interest pendent lite, and if so, on what principle. We 
must reiterate that we are dealing with the situation where the
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agreement does not provide for grant of such interest nor does 
it prohibit such grant. In other words, we are dealing with a 
case where the agreement is silent as to award of interest. On a 
conspectus of aforementioned decisions, the following 
principles emerge : 
(i) A person deprived of the use of money to which he is 
legitimately entitled has a right to be compensated for the 
deprivation, call it by any name. It may be called interest, 
compensation or damages. This basic consideration is as valid 
for the period the dispute is pending before the Arbitrator as it 
is for the period prior to the arbitrator entering upon the 
reference. This is the principle of Section 34, Civil Procedure 
Code and there is no reason or principle to hold otherwise in 
the case of arbitrator. 
(ii) An arbitrator is an alternative form (sic forum) for resolution 
of disputes arising between the parties. If so, he must have the 
power to decide all the disputes or differences arising between 
the parties. If the arbitrator has no power to award interest 
pendent lite, the party claiming it would have to approach the 
court for that purpose, even though he may have obtained 
satisfaction in respect of other claims from the arbitrator. This 
would lead to multiplicity of proceedings. 
(iii) An arbitrator is the creature of an agreement. It is open to 
the parties to confer upon him such powers and prescribe 
such procedure for him to follow, as they think fit, so long as 
they are not opposed to law. (The proviso to Section 41 and 
Section 3 of the Arbitration Act illustrate this point). All the 
same, the agreement must be in conformity with law. The 
arbitrator must also act and make his award in accordance with
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the general law of the land and the agreement. 
(iv) Over the years, the English and Indian courts have acted
on the assumption that where the agreement does not prohibit
and a party to the reference makes a claim for interest, the
arbitrator must have the power to award interest pendent lite.
The awards has not been followed in the later decisions of this
Court. It has been explained and distinguished on the basis
that in that case there was no claim for interest but only a claim
for unliquidated damages. It has been said repeatedly that
observations in the said judgment were not intended to lay
down any such absolute or universal rule as they appear to, on
first impression. Until Jena’s case almost all the courts in the
country had upheld the power of the arbitrator to award
interest pendent lite. Continuity and certainty is a highly
desirable feature of law. 
(v) Interest pendent lite is not a matter of substantive law, like
interest for the people anterior to reference (pre-reference
period). For doing complete justice between the parties, such
power has always been inferred.”

State Of Haryana & Ors vs M/S S.L.Arora & Company (2010) 
observed that the McDermott case is not an authority on the 
question whether the Arbitrator may award compound interest 
nor does that decision sanction post-award interest be 
imposed on the aggregate sum and interest pendent lite. In M/S 
Hyder Consulting(Uk) Ltd vs Governer State Of Orissa Tr.Chief 
… on 25 November, 2014. (Author: D . H.L).; (Bench: Chief 
Justice, S.A. Bobde, Abhay Manohar Sapre), the Hon’ble 
Supreme Court held as” I find no infirmity with the S.L. Arora 
case (supra), whereby it was held that if the arbitral award is
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silent about interest from the date of award till the date of
payment, the person in whose favour the award is made will be
entitled to interest at 18% per annum on the principal amount
awarded, from the date of award till the date of payment.’

Compound interest :-
In Central Bank of India vs. Ravindra – 2002 (1) SCC 367, a
constitution bench of the Hon’ble Supreme Court, after
exhaustive consideration of the case law, summarized the legal
position regarding compound interest thus:
“The English decisions and the decisions of this Court and
almost all the High courts of the country have noticed and
approved long established banking practice of charging
interest at reasonable rates on periodical rests and capitalising
the same on remaining unpaid. Such a practice is prevalent
and also recognised in non-banking money lending
transactions. Legislature has stepped in from time to time to
relieve the debtors from hardship whenever it has found the
practice of charging compound interest and its capitalization to
be oppressive and hence needing to be curbed. The practice is
permissible, legal and judicially upheld excepting when
superseded by legislation. There is nothing wrong in the
parties voluntarily entering into transactions, evidenced by
deeds incorporating covenant or stipulation for payment of
compound interest at reasonable rates, and authorising the
creditor to capitalise the interest on remaining unpaid so as to
enable interest being charged at the agreed rate on the interest
component of the capitalised sum for the succeeding period.
Interest once capitalised, sheds its colour of being interest and
becomes a part of principal so as to bind the debtor/borrower.”
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The right to receive the interest:-
In Satinder Singh v. Umrao Singh, AIR 1961 SC 908 their
Lordships held that the right to receive the interest takes the
place of the right to retain possession and a deprived owner
can base his claim for interest on the general rule and if he is
deprived of his land, he should immediately put in possession
of the compensation money. (also see: Smt. Swarnamayi
Panigrahi And … vs Land Acquisition Collector, AIR 1964 Ori
113).
In Executive Engineer, Dhenkanal, Minor Irrigation Division,
Orissa and Others vs. N.C. Budharaj (Deceased) by Lrs. And
Others [(2001) 2 SCC 721] held that a person deprived of the
use of money to which he is legitimately entitled has a right to
be compensated for the deprivation by whatever name it may
be called, namely, interest, compensation or damages.

“Non-obstante clause” in Section 21-A
of the Banking Regulation Act, 1949:-

In N.M. Veerappa vs. Canara Bank, (1998) 2 SCC 317 = AIR 1998
SC 1101, the Hon’ble Supreme Court while considering Section
21A of the Banking Regulation Act, 1949 which was introduced
by Act 1 of 1984, w.e.f. 15.02.1984 has held, in para 23, as
follows:- ” … …. Firstly, it will be noticed that the effect of the
“non-obstante clause” in Section 21-A is to override the
Central Act, namely, the Usurious Loans Act, 1918 and any
other “law relating to indebtedness in force in any State”. Also
see: Punjab & Sind Bank vs M/S Allied Beverages Company
(2010), Ruling of the Hon’ble Supreme Court of India.
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For which period,
Interest can be awarded for that period?
According to Ruttanji Ranji’s case, AIR 1938 PC 67 and Vithal
Dass v. Rup Chand AIR 1967 SC 188, interest can be awarded
for that period (1) when there is an agreement for payment of
the same, or (2) when it is payable by the usage of trade having
the force of law, or (3) when the payment of the same is
contemplated by the provision of any substantive law. or (4)
under the Interest Act. It may also sometimes be awarded
under the rule of equity. The second period is the one which
intervenes the date of suit and the date of decree. Also See:
Union Of India (Uoi) vs Hindustan Lever Limited And Ors, AIR
1975 P H 259.

A statute or a statutory rule
or an executive instruction – What prevails?
(2004) 2 SCC 297, in DDA and Ors. v. Joginder S. Monga and
Ors, the Hon’ble Supreme Court categorically held: “It is not a
case where a conflict has arisen between a statute or a
statutory rule on the one hand and an executive instruction, on
the other. Only in a case where a conflict arises between a
statute and an executive instruction, indisputably, the former
will prevail over the latter.”
Some other important points as to ‘Interest’:

Clariant International Ltd. & Anr vs Securities & Exchange 
Board Of India,(2004) the Apex Court held: ‘We also do not 
agree with the contention that the payment of interest for delay 
in making the public offer is a commercial transaction.’ 
([2006] 8 SCC 457), Gurpreet Singh v. Union of India referring
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to Sec.26 of the Act it is held, “every award shall be deemed to 
be a decree within the meaning of Section 2(2) of the Code of 
Civil Procedure and every reasoned award shall be deemed to 
be a judgment as defined in Section 2(9) of the Code of Civil 
Procedure”. 
([2011] 4 SCC 734), State of Punjab v. Amarjit Singh, the 
Hon’ble Supreme Court was dealing with various factors to be 
taken into account while awarding compensation under 
Sec.23(1A) of the Act. 
Malladi Krishnayya S/o. Satyanarayana and another Vs 
Tadikonda Siva Suryaprakasa Rao (died) S/o. Krishnayya and 
two others (2014), his lordship HONBLE Dr. JUSTICE B.SIVA 
SANKARA RAO observed that it is to be kept in mind that, 
interest is a premium paid for use of money vide decision in 
AIR 1959 AP 64. Loan is the amount that lent. Debit is the 
amount that is fallen due. Thus, loan is the principal sum and 
debt is inclusive of interest on such principal sum vide 
decisions in AIR 1968 SC 1042 & AIR 1972 Bombay 238 . 
Bhika Ram v. Union of India, 238 ITR 113 (Del). He invited our 
attention towards following observations of the Hon’ble Delhi 
High Court :- “However, learned counsel for the petitioner 
relied on Satinder Singh v. Umrao Singh, AIR 1961 SC 908, to 
submit that compensation would not be treated as income. 
Learned counsel further submitted that the decision of the 
Supreme Court in Satinder Singh’s case AIR 1981 SC 908 was 
not brought to the notice of the Supreme Court when Bikram 
Singh’s case [1997] 224 ITR 551, was decided. It is also 
submitted that the reasoning on which their Lordships have 
proceeded in the case of Satinder Singh, AIR 1961 SC 908, was
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also not argued before the Supreme Court in Bikram Singh’s
case [1997] 224 ITR 551. Not only are we not satisfied about the
correctness of the submission so made, we are also of the
opinion that such a plea is not open for consideration by us
and Bikram Singh’s case [1997] 224 ITR 551 (SC), being a later
pronouncement of the Supreme Court by a Bench of co-equal
strength, it is binding on us”. (Also see Datamatics Financial
Services’ case: (2005) 95 TTJ Mum 944).

TABLE OF CASES: 
1) Malladi Krishnayya S/o. Satyanarayana and another Vs 
Tadikonda Siva Suryaprakasa Rao (died) S/o. Krishnayya and 
two others (2014); 
2) State of Haryana v. M/s.S.L. Arora and Company (AIR 
2010SC 1511) 
3) The Board Of Trustees For Theport … vs 
Engineers-De-Space-Age: 1996 SCC (1) 516 
4) Mahant Narayana Dossjee Varu vs The Board Of Trustees: 
AIR 1959 AP 64 
5) Dr. Shamlal Narula v. C.I.T., Punjab 
6) Secretary, Irrigation Department, Government of Orissa & 
Ors. v. G.C. Roy 
7) Union Bank Of India vs Dalpat Gaurishankar Upadyay 
8) Black’s Law Dictionary (7th Edition 
9) Strouds Judicial Dictionary of Words and Phrases (5th 
edition 
10) Riches v. Westminister Bank Ltd 
11) Mahant Narayana Dossjee Varu vs The Board Of Trustees: 
AIR 1959 AP 64, 
12) Mahesh Chandra Bansal Vs Krishna Swaroop Singh AIR



112

1968 SC 1042 & AIR 1972 Bombay 23 
13) APPEAL SUIT No.1313 OF 1998, dt. 29-04-2014 
14) Satinder Singh v. Umrao Singh, AIR 1961 SC 908 
15) Bengal Nagpur Rly Co Ltd Vs Ruttamji Ramji of Privy 
Council 
16) Satinder Singh Vs Amrao Singh and Hirachand Kothari Vs 
State of Rajasthan 
17) LIC of India Vs S Sindhu 
18) Vithal Das Vs. Rup Chand 
19) APSRTC Vs. Vijaya 
20) Central Bank of India Vs. Ravindra 
21) Corp. Bank Vs. DS Gowda & M Veerappa Vs. Canara Bank 
22) Rajappa Hanamantha Ranoji Vs. Mahadev Channabasappa, 
AIR 2000 S.C. 2108. 
23) Konakalla Venkata Satyanarayana Vs. State Bank of India, 
1974(2) An. W.R. 217, 
24) Vijaya Bank, Guntur Branch Vs. Kommareddy Jaji Reddy, 
2002(2) A.L.D. 71, 
25) Central Bank of India Vs. Ravindra, 2002(2) A.L.D. 97 (SC). 
26) M.Rajeswar Rao & others. Vs.Chitluri Satyam (Died) & 
others (2013) 
27) Best Choice Enterprises vs M/S J. Sons Agencies (2011), 
28) 2003 (66) DRJ 46 R.C. Datta Vs. Dr. Rajiv Anand 
29) 1997) 10 SCC 681 Mahesh Chandra Bansal Vs. Krishna 
Swaroop Singhal & Ors 
30) M. V. Mahalinga Aiyar v. Union Bank Ltd., AIR 1943 Mad 216 
31) The Board Of Trustees For Theport’s case: 1996 SCC (1) 
516, 1995 SCALE (7)274, 
32) Secretary, Irrigation Department, Government of Orissa &



113

Others Vs. G.C. Roy [1992(1) SCC 508] Balimela & Ors. Vs. 
Abhaduta Jena & Ors. [1988(1) SCC418] 
33) State Of Haryana & Ors vs M/S S.L.Arora & Company (2010) 
34) M/S Hyder Consulting(Uk) Ltd vs Governer State Of Orissa 
Tr.Chief … on 25 November, 2014 
35) Central Bank of India vs. Ravindra – 2002 (1) SCC 367 
36) Smt. Swarnamayi Panigrahi And … vs Land Acquisition 
Collector, AIR 1964 Ori 113). 
37) Executive Engineer, Dhenkanal, Minor Irrigation Division, 
Orissa and Others vs. N.C. Budharaj (Deceased) by Lrs. And 
Others [(2001) 2 SCC 721] 
38) N.M. Veerappa vs. Canara Bank, (1998) 2 SCC 317 = AIR 
1998 SC 1101 
39) Punjab & Sind Bank vs M/S Allied Beverages Company 
(2010), 
40) ([2011] 4 SCC 734), State of Punjab v. Amarjit Singh 
41) ([2006] 8 SCC 457), Gurpreet Singh v. Union of India 
42) Clariant International Ltd. & Anr vs Securities & Exchange 
Board Of India,(2004) 
43) (2004) 2 SCC 297, in DDA and Ors. v. Joginder S. Monga 
and Ors 
44) Union Of India (Uoi) vs Hindustan Lever Limited And Ors, 
AIR 1975 P H 259 
45) Ruttanji Ranji’s case, AIR 1938 PC 67 
46) Vithal Dass v. Rup Chand AIR 1967 SC 188 
47) Bikram Singh’s case [1997] 224 ITR 551 (SC) 
48) Datamatics Financial Services’ case: (2005) 95 TTJ Mum 
944 
49) Satinder Singh v. Umrao Singh, AIR 1961 SC 908 



114

50) Bhika Ram v. Union of India, 238 ITR 113 (Del) 
-x-



115

ALL CIVIL SUITS ARE COGNIZABLE UNLESS BARRED

ALL CIVIL SUITS ARE COGNIZABLE UNLESS BARRED

INTRODUCTORY:-

I would like to discuss some interesting points as to the scope
of section 9 of the Code of Civil Procedure,1908 (CPC) in this
article. “One of the basic principles of law is that every right,
has a remedy. Ubi Jus ibi remedium is the well known maxim.
The Hon’ble Bench of five Judges in P.D. Shamdasani v.
Central Bank of India, (B) , it was held that violation of rights of
property by a private individual is not within the Purview of
these Articles, therefore, a person whose rights of property are
infringed by a private individual must seek his remedy under
the ordinary law and not under Article 32. Every civil suit is
cognizable unless it is barred, there is an inherent right in
every person to bring a suit of civil nature and unless the suit
is barred by statute one may, at one’s peril, bring a suit of
one’s choice. (Somasundaram vs Liyakat Ali And Another:
1997 (1) CTC 4 ). The well-settled rule in this regard is that the
Civil Courts have the jurisdiction to try all suits of civil nature
except those entertainment whereof is expressly or impliedly
barred. The jurisdiction of Civil Courts to try suits of
civil nature is very expansive. (Ramesh Gobindram (Dead)
Through … vs Sugra Humayun Mirza Wakf  (2010))[1].

Section 9 of CPC obviously postulates among other things the 
barring of the jurisdiction of the civil courts by Legislatures 
with respect to particular classes of suits of a civil nature, and

http://indiankanoon.org/doc/525184/
http://indiankanoon.org/doc/525184/
https://articlesonlaw.wordpress.com/2015/01/05/all-civil-suits-are-cognizable-unless-barred/#_ftn1


116

the statute-book abounds in instances in which the jurisdiction
of the civil courts is barred under Acts passed by the Central
and Provincial Legislatures. the British Par- liament-while
enacting that Act was fully aware of the existing legislative
practice obtaining in this country as well as of the fact that the
provisions in question were sometimes necessary and
therefore it empowered the Central and Provincial Legislatures
to make them under entry 53 of List I and entry 2 of List II,
respectively. (The State Of Tripura vs The Province Of East
Bengalunion: 1951 AIR 69, 1951 SCR 51. “In Arbind Kumar
Singh v. Nand Kishore Prasad & another, , it was held to extend
to all proceedings which directly affect civil rights’. The
dictionary meaning of the word ‘proceedings’ is ‘the institution
of a legal action’, ‘any step taken in a legal action.

What does section 9 of CPC say?

Answer:– From a bare reading of Section 9 C.P.C. it is clear
that the civil courts subject to provisions contained in the code
have jurisdiction to try all the suits of civil nature except the
suit of which cognizance is either expressly or impliedly
barred. Thus it is clear that it is a suit of civil nature, which is
cognizable by the civil court unless its cognizance is either
expressly or impliedly barred. As a necessary corollary to this
it follows that a court cannot entertain a suit which is not of
civil nature.

Which suit would be of civil nature? 

http://indiankanoon.org/doc/1891483/
http://indiankanoon.org/doc/1891483/
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Answer:– The explanations appended to Section 9 CPC. throw
some light to find out approximate answer to this question..
The Explanation (I) makes it clear that a suit which the right of
property or an office is contested is a suit of civil nature
notwithstanding that such right may depend entirely on
decision of questions as to religious rites or ceremonies. The
Explanation (II) makes it further clear that it is immaterial
whether or not any fees are attached to the office referred to in
Explanation (I) or whether or not such office is attached to a
particular place.

What does the word ‘Civil’ mean in legal language?

Answer:- The word ‘civil’ is derived from the Latin word ‘civis’ 
meaning a citizen. The word ‘civil’ when used as an adjective to 
‘law has been defined in the shorter Oxford Dictionary as 
‘pertaining to the private rights and remedies of a citizen as 
distinguished from criminal. political etc.’ “Civil. In legal 
language the word “Civil” has various significations. In 
contradictions to “barbarous” or “savage” the term may be 
used to indicate a state of society reduced to order and regular 
government; in contradiction to “criminal”, it indicates the 
private rights and remedies of men as members of the 
community, in contrast to those which are public and relate to 
the government; it also relates to rights and remedies sought 
by action or suit distinct from criminal proceedings and 
concerns the rights of and wrongs to individuals considered as 
private persons, in contradistinction to criminal or that which 
concerns the while Political society, the community , state, 
government: as, civil action, case, code, court, damage, injury,
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proceedings, procedure, process, remedy.

What do you mean ‘Civil action’?

Answer:- “Civil action. A personal action which is instituted to
compel payment, or the doing of some other thing which is
purely civil. It is an action which deals with acts which
constitute an infringement or privation of the private or civil
rights belonging to individuals, civil actions: “All legal
proceedings partaking of the nature of a suit and designed to
determine the rights of private parties”. The phrase “civil
actions” is used as opposed to criminal actions. The phrase.
“civil action” includes actions of law, suit in chancery,
proceedings in admiralty, and all other judicial controversies in
which rights of property are involved, whether between parties,
or such parties and the government, it is used in
contradistinction to prosecutions for crime. The precise
meaning of the descriptive term “civil actions” must however
be judged by its connections and the manner in which it is
used in any particular case.

‘’Civil action’’, ‘’Civil suit’’, Civil case’ – Meaning.

Answer:– The words “civil action” or “‘civil suit” or a “civil 
case” mean more or less the same-thing, and is a proceeding 
in a Court of justice by one party against another for the 
enforcement or protection of a private right, or for the redress 
or protection of a private wrong.(37 Fed. 497.) A proceeding in 
a court of justice by one party against another for the 
enforcement or protection of a private right, or for the redress
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or prevention of a private wrong (S.43 IPC.) “Civil and civil
nature. The word “civil” according to dictionary means
“relating to the citizen as an individual”. The word ‘nature’ has
been defined as “the fundamental qualities of a person or
thing, identity or essential character, sort kind, character”. The
word civil nature is wider than the word “civil proceeding.”

What are Civil rights?

Answer:-  “Civil rights are those which appertain to citizenship
and which may be enforced or redressed by a civil action.

Is  a ‘Right of worship’ civil nature?

Answer:– In Nar Hari Shastri and Ors. v. Shri Badnnath Tempte
Committee, . the Hon ‘ble Apex Court has held that a suit for
statutory right of worship is a suit of civil nature. In Mohd. Wasi
and Anr. v. Bachnan Sahib and Ors., Special Bench, the
Hon’ble Allahabad High Court held that the right of worship is a
civil right . As is held in the  case of Disst. Council Of United
Basel Mission church & Ors vs Salvador Nicholas Mathias &
Ors: 1988 SCR (2) 737, 1988 SCC (2) 3, dispute as to the right 
of worship  was oneof a civil nature within the meaning of 
section 9  of the  Code of Civil Procedure and a suit was 
maintainable for  the vindication or determination of such a
right.

Difference between       ‘Civil nature’ and ‘Civil proceeding’.

http://indiankanoon.org/doc/801837/
http://indiankanoon.org/doc/801837/
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Answer:- Civil nature:- No Court can refuse to entertain a suit if
it is of description mentioned in the Section. That is amplified
by use of expression, ‘ all suits of civil nature’. The word ‘civil’
according to dictionary means, ‘relating to the citizen as an
individual; civil rights. In Black’s Legal Dictionary it is defined
as, ‘ relating to provide rights and remedies sought by civil
actions as contrasted with criminal proceedings’. In law it is
understood as an antonym of criminal. Historically the two
broad classifications were civil and criminal .Revenue tax and
company etc. were added to it later. But they too pertain to the
larger family of ‘civil’. There is thus no doubt about the width of
the word ‘civil’. Its width has been stretched further by using ”
the word nature; along with it. The word ‘nature’ has been
defined as ‘the fundamental qualities of a person or thing;
identity or essential character; sort; kind: character.’ It is thus
wider in content.

Civil proceedings:- In Article 133 of the Constitution an appeal
lies to this Court against any judgment, decree or order in a
‘civil proceeding’. The expression came up for construction in
S.A.L. Narayan Row v. Iswarlal Brtagwandas, . The Constitution
Bench held ‘a proceeding’ for relief against infringement of
civil right of a person is a civil proceeding’. In Arbind Kumar
Singh v. Nand Kishore Prasad, ‘ it was held to extend to all
proceedings which directly affect civil rights.’ The dictionary
meaning of the word ‘proceedings’ is the institution of a legal
action. ‘ any step taken in a legal action.

The word ‘civil nature’ is wider than the word ‘civil 
proceeding.’ The Section would, therefore, be available in

http://indiankanoon.org/doc/1891483/
http://indiankanoon.org/doc/1891483/
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every case where the dispute has the characteristic of affecting
one’s rights which are not only civil but of civil nature.

How to know whether Civil Courts jurisdiction to entertain a
suit is barred or not?

Answer:- The principles relating to section 9 of the Code of
Civil Procedure are now well settled and have been explained
by the Apex Court from time to time. In Firm I.S. Chetty & Sons
v. State of Andhra Pradesh, 1964 AIR 322, 1964 SCR (1) 752, the
Constitution Bench of the Hon’ble Supreme Court thus held :

“……..In dealing with the question whether Civil Courts
jurisdiction to entertain a suit is barred or not, it is necessary
to bear in mind the fact that there is a general presumption that
there must be a remedy in the ordinary civil courts to a citizen
claiming that an amount has been recovered from him illegally
and that such a remedy can be held to be barred only on a very
clear and unmistakable indications to the contrary. The
exclusion of the jurisdiction of Civil Courts to entertain civil
causes will not be assumed unless the relevant statute
contains an express provision to that effect, or leads to a
necessary and inevitable implication to that nature. The mere
fact that a special statute provides for certain remedies may
not by itself necessarily exclude the jurisdiction of the civil
courts to deal with a case brought before it in respect of some
of the matters covered by the said statute.”

How can we know whether the jurisdiction of the Civil Court
would be deemed excluded by implication or not?

http://indiankanoon.org/doc/255020/
http://indiankanoon.org/doc/255020/
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Answer:- The Hon’ble Supreme Court in the matter of State of
Kerala v. N. Ramaswami Iyer and Sons  held that where the
legislature sets up a special tribunal to determine questions
relating to rights or liabilities which are the creation of a
statute, the jurisdiction of the Civil Court would be deemed
excluded by implication.

 ‘All civil suits are cognizable unless barred’- Explain
succinctly.

Answer:- The language used in section 9 of CPC is simple but
explicit and clear. It is structured on the basic principle of a
civilised jurisprudence that absence of machinery for
enforcement of right renders nugatory. The heading which is
normally key to the Section brings out unequivocally that all
civil suits are cognizable unless barred. What is meant by it is
explained further by widening the ambit of the Section by use
of the word ‘shall’ and the expression, ‘all suits of a civil
nature’ unless “expressly or impliedly barred.” “Each word and
expression casts an obligation on the Court to exercise
jurisdiction for enforcement of right. The word ‘shall’ makes it
mandatory. No Court can refuse to entertain a suit if it is of
description mentioned in the Section. That is amplified by use
of expression, ‘all suits of civil nature’.

What is the difference between the right of suit and the right of
appeal?

Answer:-  In Smt. Ganga Bai v. Vijay Kumar and Ors., 
Reported in , while drawing distinction between the

http://indiankanoon.org/doc/1350326/
http://indiankanoon.org/doc/1350326/
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maintainability of civil suit and appeal in para 15 of the
decision the Hon’ble Apex Court held held as under:-

“15. There is a basic distinction between the right of suit and
the right of appeal. There is an inherent right in every person to
bring a suit of a civil nature and unless the suit is barred by
statute one may at one’s peril bring a suit of one’s choice. It is
no answer to a suit, howsoever frivolous the claim that the law
confers no such right to sue. A suit for its maintainability
requires no authority of law and it is enough that no statute
bars the suit. But the position in regard to appeals is quite the
opposite. The right of appeal inheres in no one and therefore
an appeal for its maintainability must have ‘the clear authority
of law. That explains why the right of appeal is described as a
creature of statute.”

Discuss the scope of section 9 of CPC to entertain a labour
dispute.

Answer:- In Premier Automobiles Ltd. v. Kamlekar Shantaram
Wadke,( 1975 AIR 2238, 1976 SCR (1) 427) , their Lordships
considered in detail the scope of Section 9 of the Code of Civil
Procedure and also the jurisdiction of the civil Court to
entertain a labour dispute. In that decision that law to was
summarized thus : “The principles applicable to the
jurisdiction of the civil Court in relation to an industrial dispute
may be stated thus :

(1) If the dispute is not an industrial dispute, nor does it relate 
to enforcement of any other right under the Act the remedy lies

http://indiankanoon.org/doc/321104/
http://indiankanoon.org/doc/321104/
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only in the Civil Court.

(2) If the dispute is an industrial dispute arising out of a right or
liability under the general or common law and not under the
Act, the jurisdiction of the Civil Court is alternative leaving it to
the election of the suitor concerned to choose his remedy for
the relief which is competent to be granted in a particular
remedy.

(3) If the industrial dispute relates, to the enforcement of a right
or an obligation created under the Act, then the only remedy
available to the suitor is to get an adjudication under the Act.

(4) If the right which is sought to be enforced is is a right
created under the Act such as Chapter V-A then the remedy for
its enforcement is either Section 33C or the raising of an
industrial dispute, as the case may be.

What presumption is to be drawn under section 9 of CPC?

Answer:- In Rajasthan SRTC v. Bal Mukund Bairwa, (2009) 4
SCC 299, a three-Judge Bench of the Hon’ble Suprem Court
observed:

“There is a presumption that a civil court has jurisdiction. 
Ouster of civil court’s jurisdiction is not to be readily inferred. 
A person taking a plea contra must establish the same. Even in 
a case where jurisdiction of a civil court is sought to be barred 
under a statute, the civil court can exercise its jurisdiction in 
respect of some matters particularly when the statutory

http://indiankanoon.org/doc/526957/
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authority or tribunal acts without jurisdiction.”

Wakf property – Point of jurisdiction:-

Answer:- The exclusion of the jurisdiction of the Civil Courts to
adjudicate upon disputes whether a particular property
specified in the wakf list is or is not a wakf property or whether
a wakf specified in list is a Shia wakf or a Sunni wakf is clear
and presents no difficulty whatsoever. The difficulty, however,
arises on account of the fact that apart from Section 6(5) which
bars the jurisdiction of the Civil Courts to determine matters
referred to in Section 6(1), Section 85 of the Act also bars the
jurisdiction of the Civil Courts to entertain any legal
proceedings in respect of any dispute, question or matter
relating to a wakf property. If we go through the following
rulings, a clear idea as to point of jurisdiction on wakf property
would be known[2].

What are the principles regarding exclusion of jurisdiction of
the civil Court?

Answer:- The principles regarding exclusion of jurisdiction of
the civil Court have been succinctly laid down by the
Constitution Bench of the Apex Court in Dhulabhai etc. v. State
of Madhya Pradesh and another, and after detailed
consideration of the entire case law and the object and scope
of section 9 of the Code of Civil Procedure, the Supreme Court
summarized the principles of law in para 32 of the report, inter
alia, as under :

https://articlesonlaw.wordpress.com/2015/01/05/all-civil-suits-are-cognizable-unless-barred/#_ftn2
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“32. Neither of the two cases of Firm of Illuri Subayya, or Kamla
Mills, can be said to run counter to the series of cases earlier
noticed. The result of this inquiry into the diverse views
expressed in this Court may be stated as follows:

(1) Where the statute gives a finality to the orders of the special
tribunals the civil Court’s jurisdiction must be held to be
excluded if there is adequate remedy to do what the civil courts
would normally do in a suit. Such provision, however, does not
exclude those cases where the provisions of the particular Act
have not been complied with or the statutory tribunal has not
acted in conformity with the fundamental principles of judicial
procedure.

(2) Where there is an express bar of the jurisdiction of the
Court, an examination of the scheme of the particular Act to
find the adequacy or the sufficiency of the remedies provided
may be relevant but is not decisive to sustain the jurisdiction
of the civil Court.

Where there is no express exclusion the examination of the
remedies and the scheme of the particular Act to find out the
intendment becomes necessary and the result of the inquiry
may be decisive. In the latter case it is necessary to see if the
statute creates a special right or a liability and provides for the
determination of the right or liability and further lays down that
all questions about the said right and liability shall be
determined by the tribunals so constituted, and whether
remedies normally associated with actions in civil courts are
prescribed by the said statute or not.
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(3) Challenge to the provisions of the particular Act as ultra
vires cannot be brought before Tribunals constituted under
that Act. Even the High Court cannot go into that question on a
revision or reference from the decision of the Tribunals.

(4) When a provision is already declared unconstitutional or
the constitutionality of any provision is to be challenged, a suit
is open. A writ of certiorari may include a direction for refund if
the claim is clearly within the time prescribed by the Limitation
Act but it is not a compulsory remedy to replace a suit.

(5) Where the particular Act contains no machinery for refund
of tax collected in excess of constitutional limits or illegally
collected a suit lies.

(6) Questions of the correctness of the assessment apart from
its constitutionality are for the decision of the authorities and a
civil suit does not lie if the orders of the authorities are
declared to be final or there is an express prohibition in the
particular Act. In either case the scheme of the particular Act
must be examined because it is a relevant enquiry.

(7) An exclusion of the jurisdiction of the civil Court is not
readily to be inferred unless the conditions above set down
apply.

-x-

[1]  See Somasundaram vs Liyakat Ali And Another: 1997 (1)
CTC 4;

https://articlesonlaw.wordpress.com/2015/01/05/all-civil-suits-are-cognizable-unless-barred/#_ftnref1
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Smt. Ganga Bai v. Vijay Kumar and Others;

Sri Vedagiri Lakshmi Narsimha Swami Temple v. Induru
Pattabhirami Reddi,

1967 AIR 781, 1967 SCR (1) 280,

[2] See rulings:  Rajasthan SRTC v. Bal Mukund Bairwa(2),
(2009) 4 SCC 299.

Pabbojan Tea Co. Ltd. v. Dy. Commr (1968) 1 SCR 260,

Ramesh Chand Ardawatiya v. Anil Panjwani AIR 2003 SC 2508,

Dhulabhai v. State of M.P. (1968) 3 SCR 662,
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https://articlesonlaw.wordpress.com/2015/01/05/all-civil-suits-are-cognizable-unless-barred/#_ftnref2
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http://indiankanoon.org/doc/64822048/


129

Key Points On ‘Plea Bargaining’

KEY POINTS ON ‘PLEA BARGAINING’.

1. Chapter XX1A of the Code of Criminal Procedure,1973
(Cr.P.C) deals with Plea Bargaining.

2. It is introduced in 2006

3. This Chapter contains sections 265A to 265 L

4. It has application where offence attracts imprisonment NOT
exceeding 7 years

5. It is NOT applicable where the offence affects
Socio-economic Conditions of the Country

6. Plea bargaining will not be allowed where the offence has
been committed against a Woman, or a Child below where the
offence

7. Accused will be examined in camera by the court to know
whether he is voluntarily made the application or not

8. Accused must submit an affidavit submitting that he
voluntarily made the application without any threat or coercion

9. Accused may withdraw his plea bargaining application at
any statge
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10. If plea bargaining is approved by the court, accused may
sentenced upto ¼ of imprisonment if the offence is not
punishable with minimum punishment. If offence is punishable
with minimum punishment, accused will be sentenced to half
of the minimum punishment.

11. Accused may be released on probation of good conduct
applying Probation of Offenders Act.

12. There is no appeal for judgment given under this method.
But, it can be challenged by way of Writ

13. Remand period of accused shall be set off under section
428 of Cr.P.C

14. The court will record Mutually satisfactory Disposition by
hearing accused, Victim, and APP/PP

15. Accused may take assistance of his lawyer under this
method

16. It applies to police cases and Private complaints.

17. This Chapter does not apply to Juveniles in conflict with
law or Children under the Juvenile Justice Act,2000.

18. If it is police case, plea bargaining application must be
made after charge sheet is filed. In private complaints, this
application is to be made, after taking cognizance of the
offence.



131

19. Provisions of this Chapter (XXI-A of Cr.P.C) shall remain,
notwithstanding anything contained in Cr.P.C.

20. The statements of facts stated by the accused not to be
used for any other purpose except for the plea bargaining.
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2014 in review

The WordPress.com stats helper monkeys prepared a 2014
annual report for this blog.

Here’s an excerpt:

The concert hall at the Sydney Opera House holds 2,700
people. This blog was viewed about 49,000 times in 2014.
If it were a concert at Sydney Opera House, it would take
about 18 sold-out performances for that many people to
see it.

Click here to see the complete report.

https://articlesonlaw.wordpress.com/2014/annual-report/
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‘ Judicial Accountability – The Present Contours and the
Way Forward’

‘ Judicial Accountability – The Present Contours and the Way
Forward’

Introductory 
My poignant thesis may well be set down in the beginning 
itself. Judicial accountability is now a catchphrase in many 
countries. The word ‘ Judicial’ , as defined in the Black’s Law 
Dictionary, means ‘belonging to the office of a judge’ and the 
word ‘accountable’ means ‘responsible’. It is thus known that ‘ 
Judge is responsible for his own judicial act.’ Accountability is 
the sine qua non of democracy. The concepts of judicial review 
and judicial accountability, which are similar, and both 
emanate from the basic premise that power corrupts and 
absolute power corrupts absolutely. Judicial objectivity should 
not be taken to mean value neutrality. Generally, in our 
country, the attitude towards a Judge can aptly be termed as 
‘reverential’. Karl Marx said, ‘man is made by his environment’ . 
Judges like other human beings are not above these traits. 
Justice Cardozo rightly pointed out, “the decisions of a judge 
are consideration of social philosophy. He is influenced by 
inherited instincts, traditional beliefs, acquired convictions and 
conceptions of social needs. He must balance his analogies, 
his sense of right and all the rest and adding a little here and 
taking a little out there must determine as wisely as he can 
which weight shall tip the scales”. Lord Atkin said, ” justice is 
not a cloistered virtue, she must be allowed to suffer the 
scrutiny and respectful, even through outspoken comments of
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ordinary men”. I am reminded of story of the British Lord 
Chancellor of long ago who is alleged to have said, in speaking 
of his power to appoint judges- ‘ I like my judges to be 
gentlemen. If they know a little law, so much the better.’ 
Now-a-days, we might say ‘ I like my judges to be people of 
integrity. If they know a little law, so much the better.’ Judicial 
philosophy which is to be adapted by the entire judicial 
community is reflected in the famous quotation of Ravindra 
Nath Tagore ; 
In to the mouths of these 
Dumb, Pale and meek 
We have to infuse the language of the soul. Sorts of 
In to the hearts of these 
Weary and worn, dry and forlorn 
We have to minstrel the language of humanity. 
A fortiori, a bare perusal of our preamble of the Constitution, it 
suggests that securing ‘Justice’ to all the citizens is the 
foremost important task of the State. It is not out of scope to 
say a few words about power, because in a sense the concept 
of judicial accountability is one promoted by politicians in their 
constant struggle to free themselves from what they perceive 
as the shackles imposed upon them by the judiciary. 
The Concept Of Judicial Accountability: 
Judicial accountability is not the same as the accountability of 
the Executive or the Legislature or any other public institution. 
This is because the independence and impartiality expected of 
the judicial organ is different from other agencies.” To say 
about judicial power to ordinary citizens, it is seminal to 
reminisce the old analogy of the motor car. The three-way
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division of power between the Executive, the legislature and
the judiciary like this – “The Executive controls the steering
wheel. It decides which way the country will go.’’ The
Legislature controls the fuel supply. It votes the money to fund
the policies which the Executive proposes. The judiciary
controls the brakes. It has the power to say no, when it
believes that the Executive and/or the Legislature have over
stepped their powers under the Constitution.” It is a useful
analogy though it is not a perfect one. The important thing is,
that it stresses the fact that by and large the judiciary’s power
is a negative one. It should not be seen as a threat to the
Executive but simply as a cautionary presence. The judges are
the guardians of the Constitution. I should also make an
observation that primarily when one speaks about
accountability another is speaking about money. “Money is the
root of all evil”. And judges really do not have much to do with
money. Judicial power is not power over money. It is
essentially a power of restraint. Thus in a very real sense
judicial accountability is a very different concept from the
accountability of Ministers, legislators and Public servants.
But, to be fair, this does not mean that judges should not be
accountable. As was said by his lordship Justice Verma, the
former Chief Jusitice of Indian, “It’s long overdue. With the
increase in judicial activism, there has been a corresponding
increase in the need for judicial accountability. 
The Cycle of Judicial Accountability can succinctly be
understood from the following diagram.

As shown in the above diagram, the accountability of Judiciary 
mainly revolves within above said three parameters.
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Mechanisms Of Judicial Accountability. 
There are, I mull over, three categories on which one has to 
consider judicial accountability – 
1. Accountability for personal conduct . 
2. The personal decision-making . 
3. Accountability of the Judiciary as a whole. 
Accountability for personal conduct: A judge needs to update 
himself with not only the changes in the law but also 
constantly keep abreast with judicial ethics. According to 
Professor Tarr of Rutgers University in a paper presented in 
2007, behavioral accountability seldom raises concerns about 
judicial independence. In South Africa, where the 
“transformation” of the judiciary is a major talking point, 
President Zuma in a speech to the Second Judicial Conference 
said , “The transformation of the judiciary should be advanced 
and undertaken without interfering with the principle of judicial 
independence.” And later – “Transformation means the 
promotion of a culture of judicial accountability.” It should not 
occur too often when judges are selected properly that they 
turn out to be drunkards, fraudsters or high-profile 
misbehavers. Yet if they do, there must be machinery by which 
they can be disciplined. There are two conflicting principles 
involved. The one is that judges must not be seen to be above 
the law like diplomats with their parking tickets. The other is 
that the judiciary as a whole should not be brought into 
disrepute, by the misbehavior of one of its members. Even 
more so, of course, when the alleged misbehavior turns out to 
be a spurious charge specifically designed to bring the 
judiciary into disrepute. This kind of Judicial accountability is
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usually achieved through the internal mechanisms of the
judiciary.

Decisional accountability: Judges should not be forced to 
resign because of making a decision which is perceived to be 
wrong. This is a fundamental aspect of judicial independence. 
There is a general and necessary conflict, or at least tension, 
between the two principles of judicial independence and 
judicial accountability. But it is broadly accepted that judges 
must make their decisions without fear or favour. It necessarily 
follows that they cannot be disciplined for making a particular 
decision. But there is a whole built in system to ensure that 
judges are held accountable for their decisions. Now-a-days 
the old fashioned protection of “contempt of court” 
proceedings is frowned upon by the courts. We must face 
these public criticisms. It is part of our public decisional 
accountability. And finally, there is the system of appeals and 
reviews which is designed in an appropriate judicial way to 
hold individual judges accountable for their decisions. With 
respect to judicial decision-making the object of judicial 
independence is to ensure judicial fairness – that judicial 
decisions are based solely on evidence and law and not 
influenced by any improper consideration. With respect to 
judicial decision-making, judicial independence is the freedom 
to be fair.” In Andra Pradesh State Road Corporation vs. 
Satyanarayan Transporters the Supreme Court propounded the 
concept of judicial or quasi-judicial bias in the following words, 
“it is an elementary rule of natural justice that a person who 
tried a case should be able to deal with the, matter objectively, 
fairly and impartially”.
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The accountability of the judiciary as a whole: This is 
sometimes known as the Judiciary’s Institutional 
Accountability. It is a somewhat shadowy concept because it is 
essentially an accountability to the public at large. Dato Param 
Cumaraswamy, former UN Special Rapporteur on the 
independence of judges and lawyers said in October 2003 – 
“Judicial accountability is today a catchphrase in many 
countries. Judges can no longer oppose calls for greater 
accountability on the grounds that it will impinge on their 
independence. Judicial independence and judicial 
accountability must be sufficiently balanced so as to 
strengthen judicial integrity for effective judicial impartiality. 
The establishment of a formal judicial complaint mechanism is 
therefore not inconsistent with judicial independence under 
international and regional standards.” The judiciary needs to 
be held in respect by the general public and indeed by the 
Legislature and the Executive if it is to function adequately. 
The duty to explain is a major part of the duty to account. 
Associate Justice Stephen Breyer of the US Supreme Court, at 
a conference on Judicial Independence in September 2006 put 
it this way – “The judiciary is, in at least some measure, 
dependent on the public’s fundamental acceptance of its 
legitimacy. And when a large segment of the population 
believes that judges are not deciding cases according to the 
Rule of Law, much is at stake. As Chief Justice Marshall 
warned “The people have made the Constitution, and they can 
unmake it.” And the society around us can undermine the 
judicial independence that is the rock upon which the judicial 
institution rests.” Out-of-control judges must be held
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accountable for their over-reaching, so that self-government
and the rule of law can be restored and “judicial dictatorship”
ended. As the chief of staff of Oklahoma Senator Tom Coburn
declared – “I don’t want to impeach judges. I want to impale
them.”” In England, in August 2005, Michael Howard, a former
leader of the Conservative Party, launched a strong attack on
the Law Lords for what he called their “aggressive judicial
activism.” The reason for his attack was their decision that the
indefinite detention without trial of foreign terror suspects
contravened the Human Rights Act. Shri M.C. Setalvad said,
“The powers of the courts in India in controlling arbitrary
action by the administration were more far-reaching than in
England, and perhaps he invoked at lesser cost and with
greater expedition.”

Judicial Accountability – The Present Contours 
The concepts of ‘Judicial Review and ‘Judicial Accountability’ 
are the two arms of our Judiciary with which it strikes out laws 
that threaten the integrity of the Constitution, which is the only 
rope holding together a country, in a state of anarchy, religious 
fanaticism, death, economic and poverty shambles. These 
concepts along with the Constitution prevent the law from 
turning into a rope of sand. That which is bought dearly must 
be dearly kept. The garden is a delicate structure, it needs care, 
and constant vigilance. Any amount of negligence can cause 
irreparable damage to the whole institution. 
The procedure for impeachment, as the only method of 
accountability that the Constitution-makers created for the 
accountability of the Judges, states in Article 124 (4), ” a judge 
of Supreme Court shall not be removed from office except by
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an order of the president, after address to each house of the 
Parliament supported by a majority of not less than two-thirds 
of the members of that house present and voting has been 
presented to the president in the same session for such 
removal on the ground of proved misbehavior or incapacity”. 
By virtue of Article 128, Article 214 (4) applies to the Judges of 
High Court also. The expression misbehavior has not been 
defined in the Constitution. The case Of Justice V. Ramaswami, 
there is some criticism in public that May 11, 1993 will be 
remembered as a black day for Parliament and for the judiciary 
in our country. A fortiori, although the motion for removal of 
Justice V.Ramaswami being passed unanimously by the 
members who voted, it failed, bringing to a close the 
more-than-two-year old proceedings for the removal of 
Ramaswami. Furthermore, the Case Of Justice Ashok Kumar, 
in the case of Justice Ashok Kumar, who was appointed an 
additional judge in April 2003, the Collegium of three senior 
judges of the Supreme Court unanimously decided not to 
confirm him as a permanent judge in August 2005 because of 
adverse reports regarding his integrity. In our fifty-four years of 
judicial history the only actual impeachment process that took 
place was that of Justice V.Ramaswamy sitting judge of the 
Supreme Court, in which he was not impeached as members of 
the house abstained from voting. Ever since independence, no 
judge of High Court or Supreme Court has been removed from 
office. 
Judicial power:- Judicial power is increasing primarily in four 
areas – 
1. Judicial Review of Administrative Action; 
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2. Judicial Overview of the Constitutionality of Legislation; 
3. Judicial Protection of Human Rights; 
4. Judicial Protection of Minorities. 
All of these four functions lead the courts into areas of 
government where Ministers and Legislators would prefer that 
they did not pry. Hence the accusations of judicial activism. In 
many other instances, the Supreme Court has risen to the 
changing needs of society and taken proactive steps to 
address these needs. It was therefore the extensive liber 
alization of the rule of locus standi which gave birth to a 
flexible public interest litigation system. A powerful thrust to 
public interest litigation was given by a 7-judge bench in the 
case of S.P. Gupta v. Union of India. (1981) Supp. SCC 87. The 
judgment recognized the locus standi of bar associations to 
file writs by way of public interest litigation. In this particular 
case, it was accepted that they had a le gitimate interest in 
questioning the executive’s policy of arbitrarily tran sferring 
High Court judges, which 
threatened the independence of the judi ciary. Explaining the 
liberalization of the concept of locus standi , the court opined: 
“It must now be regarded as well- settled law where a person 
who has suffered a legal wrong or a legal injury or whose legal 
right or legally protected interest is violated, is unable to 
approach the court on account of some disability or it is not 
practicable for him to move the court for some other sufficient 
re asons, such as his socially or economically disadvantaged 
position, some other person can invoke the assistance of the 
court for the purpose of providing judicial redress to the 
person wronged or inju red, so that the legal wrong or injury
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caused to such person does not go unredressed and justice is
done to him.” In People’s Union for Democratic Rights v. Union
of India, AIR 1982 SC 1473 , a petition was brought against
governmental agencies which questioned the employment of
underage labourers and the payment of wages below the
prescribed statutory minimum wage-levels to those involved in
the construction of facilities for the then upcoming Asian
Games in New Delhi. The Court took serious exception to these
practices and ruled that they violated constitutional
guarantees. The employment of children in
construction-related jobs clearly fell foul of the constitutional
prohibition on child labour. In Bandhua Mukti Morcha v. Union
of India, (1984) 3 SCC 161, the Supreme Court’s attention was
drawn to the widespread incidence of the age-old practice of
bonded labour which persists despite the constitutional
prohibition. Among other interventions, one can refer to the
Shriram Food & Fertilizer case, (1986) 2 SCC 176, where the
Court issued directions to employers to check the production
of hazardous chemicals and gases that endangered the life and
health of workmen.

Judicial review:- In India the proper position of the Judiciary 
and its power of judicial review appears to be a via media 
between the American concept of judicial supremacy and the 
British system of Parliamentary sovereignty. As was held by 
American Supreme Court in Marbury.v. Madison in 1803, ” 
Constitution is what the Judges say it is”. We have developed 
principles like “fairness” and “legitimate expectation” to justify 
our probing, and they do not always like it. That however, is 
not to say that it is wrong. It does mean that we must be
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cautious and prudent when exercising that power, more
particularly when it leads us to tell the government not just
what not to do, but what they must do. We must be wary. We
must be conscious of the danger of judicial activism in
alienating the good will of the public and the executive. It is
thus known that the Judiciary in India was endowed with the
power of judicial review through which it was a watch dog on
the Parliaments powers to make laws and to see that it is kept
within the bounds of the Constitution.

Protection of the Constitution:- There is nothing more
provoking to the legislature than the striking down by the
courts of a legislative enactment on the grounds of
unconstitutionality. It is not something we should do without
profound thought. We must always be aware of the danger
that, if pushed too far, the Executive can introduce a
Constitutional Amendment to nullify our action. But
fundamentally it is our duty rather than merely our power to do
so, and we cannot shirk our responsibilities.

Protection of Human Rights:- Since 1948, the concept of 
Human Rights, and the concept of the duty of the Courts to 
protect these rights, if necessary against the power of the 
state, has expanded enormously. Most countries have a Bill of 
Rights entrenched in their Constitution. There is usually 
considerable scope for interpretation, and thus scope for 
judicial activism, in enforcing these rights. Over and above 
this, we introduce norms and conventions from International 
Conventions and Agreements, and concepts from other 
jurisdictions, giving the impression that we are subjecting our
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state authorities to external precepts. I remember once telling a
meeting of American judges in Washington that there was a
danger that the concept of Human Rights had been hi-jacked
by the Radical left. I do not however think this is a significant
problem for India. Here again, we lay ourselves open to
accusations of judicial activism and of interfering with the
functions of the other two branches of government. Our
defence has to be that that is the very role which has been
made for us. As the “braking mechanism” we play that role.
You cannot apply the brakes without affecting the movement of
the vehicle.

Protection of Minorities:- Democracies are not good at
protecting minorities. Somebody once described democracy as
– “A very bad system of government, which we use because
we have not been able to find a better one.” One of the
weaknesses of democracy is that it gives expression,
inevitably, to the will of the majority, and may tend to trample
on, or overlook, the rights of minority groups. We are the ones
who must protect these minorities. It sometimes happens
therefore, that we must go against the will of the majority.
James Madison, in 1788, set out the problem in this way –
“Wherever the real power in a government is, there is the
danger of oppression. In our Government the real power is in
the majority of the Community, and the invasion of private
rights is chiefly to be apprehended, not from acts of
Government contrary to the sense of its constituents, but from
acts in which the Government is the mere instrument of the
major number of the constituents.”
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Financial Accountability to the Legislature: This is one of the
most aspects to consider as to the subject matter. Sometimes
a problem can arise over the budget of the judiciary, which of
course has to be approved by the Treasury and incorporated in
the Estimates of Expenditure. We cannot usually complain if
we do not get everything we want. By the same token, we can
legitimately complain if Government seeks to control our
activities by putting a strangle-hold on our finances. There has
to be a degree of give and take between judicial independence
and judicial financial accountability. Different countries will
find different ways of solving the problem if it should arise.

Judicial Accountability – The Way Forward 
The problem of judicial accountability has been compounded 
by the Hon’ble Supreme Court of India in the Veeraswami case, 
in which it declared that no judge of the High Court or the 
Supreme Court could be subjected to even investigation in any 
Criminal offence of corruption or otherwise, unless one obtains 
the prior written consent of the Chief Justice of India. This has 
resulted in a situation whereby no sitting judge has been 
subjected to even investigation in the last 15 years since that 
judgement, despite public knowledge and complaints of 
widespread corruption in the judiciary. The police does not 
dare approach the Chief Justice for permission to investigate, 
unless they already have clincing evidence, which they cannot 
get unless they investigate. It is a classic catch 22 situation 
which the judiciary is obviously happy to live with. The recent 
years witnessed a vigorous debate about the working of our 
judiciary, including the higher judiciary. At one level, serious 
charges of corruption, nepotism and acquisition of assets
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disproportionate to known sources of income have been 
levelled against some members of the judiciary, raising 
concerns about the integrity and impartiality of our judicial 
system and processes. While these have undoubtedly 
damaged the high regard in which the judiciary is usually held, 
there is simultaneous appreciation that the judiciary is not only 
the last bastion for the citizen against state excess, arbitrary 
behaviour and apathy but also the ultimate guarantor and 
upholder of the Constitution and democracy. Many recent 
judgements of both the High Courts and the Supreme Court 
have enhanced the regard of the judiciary, paving the way for 
citizen-friendly legislation and protection of human rights. It is 
increasingly realized that the fearlessness of these judicial 
pronouncements is predicated on the constitutionally 
mandated judicial independence from the executive, which 
should in no instance be undermined. As was observed by the 
U.S. Supreme Court in Caperton v. A.T. Massey Coal, Co., Inc., 
in which a shared dissent of Chief Justice Roberts, Justices 
Scalia, Thomas, and Alito emphasizes that ‘ there is a 
■presumption of honesty and integrity in those serving as 
adjudicators.‘ All judges take an oath to uphold the 
Constitution and apply the law impartially, and we trust that 
they will live up to this promise. We should not, even by 
inadvertence, impute to judges a lack of firmness, wisdom, or 
honor ‘. 
The Judicial Accountability and Standards Bill – Basic 
Features of the Bill :- The Bill replaces the Judges (Inquiry) Act, 
1968. It seeks to: (1) create enforceable standards for the 
conduct of judges of High Courts and the Supreme Court, (2)
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change the existing mechanism for investigation into
allegations of misbehaviour or incapacity of judges of High
Courts and the Supreme Court, (3) change the process of
removal of judges, (4) enable minor disciplinary measures to
be taken against judges, and (5) require the declaration of
assets of judges. 
Judicial Standards:- 1. The Bill requires judges to follow
certain standards of conduct. Complaints against judges can
be made on grounds of non-compliance with these standards
or certain activities such as corruption, willful abuse of power
or persistent failure to perform duties. 2. Some activities
prohibited under the Bill are: (a) close association with
individual members of the Bar who practise in the same court,
(b) allowing family members who are members of the Bar to
use the judge’s residence for professional work, (c) hearing or
deciding matters in which a member of the judge’s family or
relative or friend is concerned, (d) entering into public debate
on political matters or matters which the judge is likely to
decide, and (e) engaging in trade or business and speculation
in securities. 
A Historic Constitutional Jurisprudence 
During the trend of first fifteen years after independence, which
was an era of strict and literal judicial interpretation was
initiated by the Gopalan cases, there was no confrontation
between the Judiciary and the Executive. In 1967, when the
Constitutionality of the 17th Amendment was challenged in the
Golaknath case, some confrontation was started between
Judiciary and Executive. It is not out of scope of this article to
discuss some landmark rulings of Indian Judiciary.
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• In 1951, in the case State of Madras Vs. Smt. Champakam 
Dorairanjan, the Hon’ble Supreme Court of India held that caste 
based reservations as per Communal Award violates Article 15 
(1). Yet, First constitutional amendment as to Art. 15 (4) was 
brought forward. In consequence of this Amendment, the 
ruling of Supreme Court was made invalid. 
• Venkataramana Vs State of Madras,AIR 1951 SC 229, in this 
case, it was t held that “reservation of posts in favour of any 
backward class of citizens cannot, therefore, be regarded as 
unconstitutional”. 
• General Manager, S. Rly v. Rangachari AIR 1962 SC 36 , in 
this case, the majority decision of the Supreme Court held that 
the power of reservation which is conferred on the State under 
Article 16(4) can be exercised by the State in a proper case not 
only by providing for reservation of appointments, but also by 
providing for reservation of selection posts. 
• M R Balaji v. State of Mysore AIR 1963 SC 649, in this case, it 
was held that the backwardness under Article 15 (4) must be 
social and educational. In M.R. Balaji v. State of Mysore 1963 
(Suppl.) 1 SCR 439 at page 454 The Hon’ble Gajendragadkar. J 
observed that “economic backwardness might have 
contributed to social backwardness….” This observation tends 
to show that Gajendragadkar, J was of the view that economic 
backwardness may contribute to social backwardness. With 
respect to the learned Judge, I am unable to agree with his 
view. 
• Chitralekha Vs State of Mysore,AIR 1964 SC 1823, The order 
of Govt making a classification of socially and educationally 
backward classes based on economic condition only was held
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to be justified. 
• T. Devadasan v Union AIR 1964 SC 179. (It is to be noted that 
in Balaji’s case (AIR 1963 SC 649] and Devdasan’s case (1964) 
4 SCR 680; (AIR 1964 SC 179) ‘the carry forward’ rule for 
backward classes far exceeded 50% and was struck down.) 
• Jacob Mathew Vs State of Kerala, AIR 1964 Kerala 39, it was 
held that the classification of socially and educationally 
beackward classes based on the test of caste,community or 
religion was inconsistent with the requirements of Article 15 
(4). 
• Miss Laila Chacko Vs State of Kerala, AIR 1967 Kerala 124, 
the Hon’ble High Court held that while accepting the means 
cum caste test for classification of backward classes several 
factors hav e to be taken into consideration. Classification on 
the basis of the test of income was rejected. 
• Chamaraja v Mysore AIR 1967 Mys 21 , it was observed that 
”the guarantee given under Article 29(2) of the Constitution is a 
guarantee given to individual citizens. That guarantee is not 
given to any class. Article 15(4) of the Constitution empowers 
the State to make special provisions for the advancement of 
any Socially and Educationally Backward Class of citizens or 
for the Schedule Castes and Schedule Tribes. That Article does 
not compel the State Government to make any special 
provision for the advancement of the Classes, Castes, tribes 
mentioned therein. The State is empowered to make provisions 
in that regard. But it is not compelled to do so…” 
• P. Rajendran Vs. State of Madras AIR 1968 SC 1012, In this 
case, the Hon’ble Supreme Court justified reservation of seats 
made caste wise. 
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• P.Sagar Vs State of AP, AIR 1968 AP 165, In this case, it was 
observed that Poverty, Caste, Place of habitation, Inferiority of 
occupation, low standard of education ,low standard of living 
are considerations for backwardness. 
• Periakaruppan Vs State of Tamil Nadu, in this case, the Court 
held that a classification of the backward classes on the basis 
of caste is within the permissible limits of Article 15(4), if it is 
shown to be socially and educationallu backward. 
• State of A.P. Vs U.S.V. Balram AIR 1972 SC 1372, In this 
ruling, following Rajendran and Periakaruppan cases, held that 
‘ if a caste as whole was socially and educationally backward, 
the reservation made of such persons will have to be upheld 
notwithstanding the fact that a few individuals in that group 
may be both socially and educationally above the general 
average”. 
• Kesavanand Bharti v State of Kerala, AIR 1973 SC 1461: 
History may look upon Kesavananda Bharti’s case as the 
greatest contribution of the republic of India to Constitutional 
jurisprudence. The Hon’ble Chief Justice Sri Sary Mittra Sikri 
held that ”the fundamental importance of the freedom of the 
individual has to be preserved for all times to come and that it 
could not be amended out of existence. Further held that 
”fundamental rights conferred by Part III of the Constitution of 
Indian cannot be abrogated, though a reasonable abridgement 
of those rights could be effected in public interest.” The points 
urged in this famous case are that 1) Golaknath’s case was 
rightly decided and the Parliament should not have the right to 
abridge any fundamental right, having regard to Article 13 as it 
stood before the Amendment. The 24th Amendment, which
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made Article 13 subject to the provisions of Article 368, is 
invalid. 2) The whole Article 31C, which abrogates for certain 
purposes the fundamental rights, is invalid. 3) The Parliament 
cannot exercise its amending power to alter or destroy the 
basic structure of the Constitution so as to make the 
Constitution lose its identity, and the latter part of Article 31C 
which excluded judicial scrutiny is invalid. 
• K.S.Jayasree Vs. State of Kerala AIR 1976 SC 2381 , The 
Hon’ble Supreme Court observed that in ascertaining the 
social backwardness of the class of citizens it might not be 
irrelevant to consider the caste of the group of citizens. 
• Minerva Mills Ltd Vs Union (1980) 3 SCC 625 : AIR 1980 SC 
1789, In this case, it was observed as : ” I would therefore 
declare Section 55 of the Constitution (Forty-second 
Amendment) Act, 1976 which inserted Sub-sections (4) and (5) 
in Article 368 as unconstitutional and void on the ground that it 
damages the basic structure of the Constitution and goes 
beyond the amending power of Parliament. But so far as 
Section 4 of the Constitution (Forty-second Amendment) Act, 
1976 is concerned, I hold that, on the interpretation placed on 
the amended Article 31C by me, it does not damage or destroy 
the basic structure of the Constitution and is within the 
amending power of Parliament and I would therefore declare 
the amended Article 31C to be constitutional and valid. ” 
• Akhil Bharatiya Soshit Karamchari Sangh Vs Union (1981) 1 
SCC 246 , In this ruling, it was observed as under:: These 
forces nurtured the roots of our constitutional values among 
which must be found the fighting faith in a casteless society, 
not by obliterating the label but by advancement of the
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backward..” 
• K. C. Vasant Kumar v. Karnataka, AIR 1985 SC 1495, in this 
ruling, the Court opines that the test of economic 
backwardness was the only criterion that can be realistically 
devised to determine social and educational backwardness. 
The Hon’ble Sri Chief Justice Chandrachud, further added that 
” in regard to Schedule castes and Schedule Tribes (SCs & 
STs), the existing reservations should be continued without the 
application of means test upto 2000AD The Hon’ble Chinnappa 
Reddy, J in Vasanth Kumar points out that the social 
investigator “…may freely perceive those pursuing certain 
‘lowly’ occupation as socially and educationally backward 
classes. 
• Indira Sawhney & Ors v. Union of India AIR 1993 SC 477, the 
question that who are the other backward classes came up for 
consideration again in this case. Four distinct sets of views are 
discernible from this ruling. The Hon’ble Sri Justice Jeevan 
Reddy, held that reservation contemplated under Article 16(4) 
should not normally exceed 50%. However, certain 
extraordinary situations inherent in the great diversity of this 
country and people warrant the state to exceed 50%. ( To know 
more, see this ruling). 
• Unni Krishnan v. State of A.P. and Ors. (1993 (1) SCC 645), 
Held:Every child/citizen has a tight to free education up to the 
age of 14 years and thereafter it is subject to limits of 
economic capacity and development of the State-State obliged 
to follow directions contained in Article 45-Article 21 to be 
construed in the light of Articles 41, 45 and 46. 
• R K Sabharwal Vs St of Punjab AIR 1995 SC 1371 : (1995) 2



153

SCC 745, In this case,the Supreme Court observed: “When the 
State Government after doing the necessary exercise makes 
the reservation and provides the extent of percentage of posts 
to be reserved for the said Backward Class then the 
percentage has to be followed strictly. The prescribed 
percentage cannot be varied or changed simply because some 
of the members of the Backward Class have already been 
appointed/promoted against the general seats. As mentioned 
above the roster point which is reserved for a Backward Class 
has to be filled by way of appointment/promotion of the 
member of the said class. No general category candidate can 
be appointed against a slot in the roster which is reserved for 
the backward Class. The fact that considerable number of 
members of a Backward Class have been appointed/promoted 
against general seats in the State Services may be a relevant 
factor for the State Government to review the question of 
continuing reservationfor the said class but so long as the 
instructions/rules providing certain percentage of reservations 
for the Backward Classes are operative the same have to be 
followed. Despite any number of appointees/promotees 
belonging to the Backward Classes against the general 
• NTR University of Health Science Vijaywada v. G Babu 
Rajendra Prasad (2003) 5 SCC 350, In this case also, it was 
observed that ”In Indra Sawhney (supra) it has been clearly 
held that the doctrine of principles of reservations have to be 
applied having regard to the vacancy position as existing in the 
entire area, the only exception being the cases,which would be 
falling under Article 16(4)”. 
Mulling over all these judicial pronouncements, it is clearly
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known that from 1950-67, judicial decisions reflect more of
judicial restrain than judicial activism. However, a history may
look upon Kesavananda Bharti’s case as the greatest
contribution of the republic of India to our Constitutional
jurisprudence.

Conclusions And Suggestions: 
1. Undoubtedly, Indian Judiciary is the most creditable organ 
of the government and Judges the high priests that occupy the 
pedestrial. A fortiori, a Judge like Caesar’s wife should be 
above suspicion, a Judge is looked upon as an embodiment of 
justice and thus the slightest suspicion on his professional or 
personal conduct may cast an ugly shadow on the whole 
institution. 
2. Independence of the judiciary means independence from the 
Executive and the Legislature, but not independence from 
accountability. Therefore, The Committee on Judicial 
Accountability proposed that the Parliament amend the 
Contempt of Court Act 1971 to make it clear that any criticism 
of court however severe and imputation against the judge or 
Judiciary shall not constitute of contempt of court, unless the 
imputation are both baseless and malafide. 
3. The judiciary’s Institutional Accountability lies primarily to 
the general public. The judiciary needs the support of the 
public and that support must be earned. The best way of 
earning that support is by making sure the public understands 
our decisions. The best way to account to the public is to 
explain to the public. 
4. Judicial activism creates a certain demand for 
accountability, particularly from the Executive and the
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Legislators, which we cannot shrug off by reliance on judicial 
independence. 
5. Particularly where we are entrusted with a creative as 
opposed to a purely protective role we must accept a greater 
degree of accountability. This will arise usually in four sets of 
circumstances – (a) Judicial Review of Administrative Action; 
(b) Protection of the Constitution; (c) Human Rights cases; (d) 
Protection of Minority Rights. 
6. It is a fundamental principle that every institution must be 
accountable to an authority which is independent of that 
institution. Yet somehow, the judiciary propogated a view that 
the judiciary can only be accountable to itself. 
7. It is true that no public institution can survive in a 
democratic set up unless it retains public confidence. Judiciary 
is no exception to it. It, therefore, becomes the primary 
responsibility of the members of the District judiciary to plan 
their working and behaviour inside and outside the court room 
so as to enable them to hold the public expectations of fair, 
impartial and speedy justice from them. Not only introspection 
but learning of the codes of ethics is necessary for them. 
8. The concepts of ‘Judicial Review and ‘Judicial 
Accountability’ are the two arms of our Judiciary with which it 
strikes out laws that threaten the integrity of the Constitution, 
which is the only rope holding together a country, in a state of 
anarchy, religious fanaticism, death, economic and poverty 
shambles. These concepts along with the Constitution prevent 
the law from turning into a rope of sand. That which is bought 
dearly must be dearly kept. 
9. The garden of Judiciary is a delicate structure, it needs care,
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and constant vigilance. Any amount of negligence can cause
irreparable damage to the whole institution. 
10. To cap it all, the Hon’ble Supreme Court has by an
amazingly creative interpretation of the Constitution taken over
the power of appointing judges in its own hands. The words
“appointed by the government in consultation with the Chief
Justice” in the Constitution were interpreted as “appointed by
the government on the advice of the Chief Justice”! Thus, the
judiciary has effectively become a law unto itself,
unaccountable to any one by declaring itself as sui generis. I
conclude, with profound sense of hope, that Judicial
accountability is successfully forwarded through the internal
mechanisms of the judiciary.
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Women Rights are Human Rights: Role of Judiciary to protect
the Rights of Women and Girl Child

By

Sri Y.SRINIVASA RAO

“At least one out of every three women is likely to be beaten,
coerced into sex or otherwise abused in her lifetime.”
-UN Secretary-General Ban Ki-moon

‘In China, 118 boys were born in 2010 for every 100 girls. The
results of India’s 2011 census show that, amongst children up
to age six, there are only 914 girls for every 1,000 boys’.

Poor and innocent parents are being trapped with catch lines
‘ Spend Rs.500/- now (to know sex of child) and Save
Rs.1,00,000/-(dowry) later.’
My appeal is to beware of such catch lines and save girl child.

Introduction

The women are said as the mothers to the whole world. By the 
time the World Conference convened, the idea that “women’s 
rights are human rights” had become the rallying call of 
thousands of people all over the world and one of the most 
discussed “new” human rights debates. Circumstances of
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extreme poverty or conflict unquestionably fan the flames of 
violence against women. The Vienna Declaration and Program 
of Action, which is the product of the conference and is meant 
to signal the agreement of the international community on the 
status of human rights, states unequivocally that: The human 
rights of women and of the girl-child are an inalienable, integral 
and indivisible part of universal human rights. 
In 17th century, Hobbes, Jean-Jacques Rousseau and John 
Locke who are natural law philosopers,developed the theory of 
natural rights in reference to ancient philosophers such as 
Aquinas and Aristotle. Starting in the late This trend, as to 
importance of natural rights, increased in 18th century in 
Europe. Declaration of the Rights of Woman and the Female 
Citizen, which was published in 1791, modelled on the 
Declaration of the Rights of Man and of the Citizen  of 1789. 
Beginning from 1840, the British and the United States passed   
statutes to protect women’s property from their husbands and 
their husbands’ creditors. Then, “control over our own bodies” 
is a sound criticism for male domination. In 2011, one of the 
experts of United Nations opines that in India, she found 
human rights workers and their families who “have been killed, 
tortured, ill-treated, disappeared, threatened, arbitrarily 
arrested and detained, falsely charged and under surveillance 
because of their legitimate work in upholding human rights and 
fundamental freedoms. No doubt, ‘Rape’ is the fastest growing 
crime in the country today. Delhi takes the top slot for crimes 
ranging from murders and rapes to dowry deaths and 
abductions. The 2012 Delhi Gang Rape Case involves a rape 
and murder that occurred on 16 December 2012 in  New Delhi,
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when a 23-year-old female by name ‘Nirbhaya’   was gang
raped.

“As a father of three daughters
I feel as strongly about the incident
as each one of you”
– Father of Nirbhaya expressed empathy.

The Award ’ Feraless’ the International Women of Courage’
was announced to Nirbhaya by the in 2013. After her death,
many of the mourners carried candles, wore black dress and
some pasted black cloth across their mouths. Our Prime
Minister commented, for calm, as “violence will serve no
purpose”. As a tribute to the girl victim, The Criminal Law
(Amendment) Bill, 2013 was passed by the Lok Sabha  on 19
March 2013, and by the Rajya Sabha on 21 March 2013, which
provided for amendment of Indian Penal Code,1860, Code of
Criminal Procedure,1973 and Indian Evidence Act on laws
related to sexual offences.

Women Rights are Human Rights. 
The concept of women’s human rights owes its success and 
the proliferation of its use to the fact that it is simultaneously 
prosaic and revolutionary. Indian Judiciary over a period of six 
decades has acquired a well-entrenched system adopted came 
forward from other two organs of the Govt. to protect and 
assert the Human Rights of women with suitable corrections 
whenever and wherever required. 
The orthodox Hindu funeral custom of self-immolation of 
widow after the death of her husband is now no more. In 1829,
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the practice of ‘Sati’  was formally abolished by William Bentick 
after years of campaigning by  the ‘Branmo Samaj’ established 
by Raja Ram Mohan Roy. 
In 1929,  Child Marriage Restraint Act was passed prohibiting 
marriage of minors under 14 years of age. In 1950, Part 3 of the 
Constitution contains a Bill of Fundamental Rights enforceable 
by the Supreme Court and the High courts. It also provides for 
reservations for previously disadvantaged sections in 
education, employment and political representation. In 1955, 
owing to reform of family law, Hindus give more rights to Hindu 
women. In 1973,   in Kesavananda Bharati’ case, it is held that   
the basic structure of the Constitution (including many 
fundamental rights) is unalterable by a constitutional 
amendment. As was pointed out in  Menaka Gandhi v. Union of 
India (1978)  that the right to life under Article 21 of the 
Constitution cannot be suspended even in an emergency. 
In 1985-1986, in the case of Shah Bano,   the Hon’ble Supreme 
Court recognised the Muslim woman’s right to maintenance 
upon divorce, sparks protests from Muslim clergy. To nullify 
this ruling, The Government enacted The Muslim Women 
(Protection of Rights on Divorce) Act,1986. 
In 1992, an important constitutional amendment 
establishes Local Self-Government (Panchayati Raj) as a third 
tier of governance at the village level, with one-third of the 
seats reserved for women. In 1993,  National Human Rights 
Commission is established under the Protection of Human 
Rights Act. 2001. Our Indian courts passed extensive orders to 
implement the right to food. 
In 2005 , a weapon was given to Indian citizen which is titled
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‘ Right to Information Act’ . In 2005,  National Rural
Employment Guarantee Act (NREGA) guarantees universal
right to employment. In 2009, The Hon’ble High Court of Delhi
 declared that Section 377 of the Indian Penal Code,1860 which
outlaws that “unnatural” sex acts, is unconstitutional when
applied to homosexual acts between private consenting
individuals, effectively decriminalising homosexual
relationships in India.

Role of Judiciary to protect the Rights of Women
and Girl Child .

Judiciary in India has reiterated the Human Rights of women
by filling the vacuum in municipal law by applying, wherever
necessary, International instruments governing human rights.

‘ Wife should undergo a medical examination to prove her
virginity was found to violate her right to privacy and personal
liberty enshrined under Article 21 of the Constitution’.
The Hon’ble Supreme court observed in Surjeet Singh v.
Kamaljit Kaur1

The apex judiciary in India has interpreted a number of basic 
human rights of women in the light of fundamental rights 
guaranteed in Part III of the Constitution. These fundamental 
rights gone much beyond the American Bill of Rights. In a 
series of cases the Apex Judiciary has set some remarkable 
standard of asserting the gender equality and Human Rights of 
women. The dignity of women was uphold by the Hon’ble 
Suprem court of India in the case of Rupan Deal Bajaj v. K.P.S.
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Gill2, 
As is pointed by the Hon’ble the A.P. High Court in T. Saritha v.
Thnkata3 Subbaiath, the principle of reasonableness to
matrimonial matters and invalidated Section 9 of the Hindu
Marriage Act, 1955 found violating the right to privacy and
human dignity guaranteed under Article 21 of our Constitution. 
In the case of Ranghubans Saudagor Singh v. State4, the
Hon’ble Punjab and Haryana Court held what is forbidden
under the Constitution is discrimination on’ the ground of sex
alone, but when the peculiarities of sex added to a variety of
other factors and consideration from a reasonable nexus with
the object of classification than the Constitutional bar under
Articles 15 and 16(2) cannot be attracted.

As is observed in Air India v. Nargesh Mirza5,the validity of the
Indian Airline’s and Air India’s service rules providing that an
Air Hostess had to retire from service at the age of 35 or on
marriage-whichever was earlier, or if she got married within
four years of confirmation or on first regnancy was struck
down and held to be arbitrary.
In case of State of Maharashtra v. Madhukar Narain6, the
Hon’ble Supreme Court pointed out that even a woman of easy
virtue is entitled to privacy and that no one can invade her
privacy as and when he likes.
It was pointed out in Neera v. L.I.C.7 that the right to privacy of
women would preclude such questions to be put to female
candidates as modesty and self-respect may preclude an
answer.
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In case of Gautam Kundu v. State8, the woman refused the
husband’s application for a blood test to disprove paternity as
it would be slanderous. Embarrassing and humiliating for the
woman.
In the case of State of Punjab v. Gurmit Singh9, the Hon’ble
Supreme Court directed that the trial of the case must be held
in camera and that three rapists of a minor girl were convicted
in this case
In Bodhi Satwa Gautam v. Subra Chahraborty,10 the Hon’ble
Supreme Court pointed out that rape is a crime against basic
human right and is also violative of the victim’s most cherished
of the fundamental rights, namely, the right to life contained in
Article 21.
In the case of The Government of A.P. v. P.B. Vijay Kumar, AIR
1995 SC 1649, it was observed that the special provision under
Article 15(3) which the state may make to improve woman’s
participation in all activities under the supervision and control
of the state can be in the form of either affirmative action or
reservation.
In a land mark ruling, Sarla Mudgal v. Union of India, it was
pointed out that the second marriage of Hindu after his
conversion to Islam was void in terms of Section 494 of I.P.C.
and the husband was liable to be prosecuted for bigamy.

In the case of Air India Statutory Corporation v. United Labour
Union11, it was observed that it is the duty of the state to take
responsibility for further development of these human rights
and fundamental freedoms.
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In the case of Pragati Varghese v. Cyril George Varghese12 ,the
Hon’ble full Bench of the Bombay High Court pointed out that
section 10 of the Indian Divorce Act,1926 under which a
Christian wife had to prove adultery along with cruelty or
desertion while seeking a divorce on the ground that it violates
the fundamental right of a Christian woman to live with human
dignity under Article 21 of the Constitution.

In case of Noor Saba Khatoon v. Mohd.Quasim13, the Hon’ble
Court held that we have opted for a secular republic,
secularism under the law means that the state does not owe
loyalty to any particular religion and there is no state religion.
That too, The Hon’ble Calcutta High Court extended the iddat
period till such time the woman re-marries, to allow Muslim
women a maintenance allowance beyond the customary iddat
period of about three and a half months under the Muslim
Women (Protection on Divorce) Act, 198614.

In case of Lalitha Sundari v. R. Kethar Nathan15, it was
observed that two vacancies in the Education Committee of a
family trust were to be filled from the female descendants of
the trustees. The scheme court which was the appointing
authority, appointing two male members and observed that
female descendants include male descendants and females
who appeared in the interview lack practical experience.

The Hon’ble Supreme Court never hesitated to adopt the 
international standard of gender-justice if the provisions of 
international law do not come in conflict with the national law. 
Human Right Act16, National Human Rights Commission17
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and National Commission for Women were formed after
considering instruments of international law. And as a matter
fact all these commissions are working within the
Constitutional limits. And these recommendations are also
taken- into amount while making and implementing the law
concerning women. In India, a due regard is given to the
international human rights organisations. These organisations
have freedom to visit any place in India. Under such a large
umbrella of international and national law a complete legal
protection is given to Indian women. 
His Lordship Justice J S Verma Committee’s report indicated
that failures on the part of the Government and Police were the
root cause behind crimes against women. The report included
the need to review AFSPA  in conflict areas, maximum
punishment for rape as life imprisonment and not death
penalty, clear ambiguity over control of Delhi Police etc.
Accordingly, The Criminal Law (Amendment) Act, 2013 came
into force from 3 April 2013. The changes made in the Act
incomparison with the Ordinance in respect of the offences
such as Acid attacks, Sexual harassment, Voyeurism,Stalking,
Traffiking of person, and Rape.

Rape is generally considered a serious sex crime as well as a 
civil assault. The Legal rights of women refer to the social and 
human rights of women. One of the first women’s 
rights women’s rights declarations was the Declaration of 
Sentiments. Issues commonly associated with notions of 
women’s rights include, though are not limited to, the right: to 
bodily integrity and autonomy; to vote(suffrage); to hold public 
office; to work; to fair wages or equal pay; to own property; to
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education; to serve in the military or be conscripted; to enter
into legal contracts; and to have marital, parental and religious
rights.

Indian Constitution envisages an independent judiciary. There 
is a separation of powers between the executive and judiciary. 
The judiciary, which interprets the constitutional meaning of 
law and legality of executive actions, should have a separate 
existence. Lord Bryce said that there is no better test of the 
excellence of a government than the efficiency and 
independence of its judicial system. Indian constitution 
incorporated many provisions to ensure the independence of 
judiciary. 
In India, over 32000 murders, 19,000 rapes, 7500 dowry deaths 
and 36500 molestation cases are the violent crimes reported in 
India in 2006 against women and girl children. 
Everyone knows the statistics, the murder rates, rapes , the 
violence that burdens economic development, and threats to 
society. Instead of countinig crimes, attitude to reduce crime is 
needed. 
No  person can claim to be protecting the place and 
population  as there is no control on gun and tongue . “Culprits 
are our guys,” this word doesn’t give right to any side , 
whether in uniform or  civvies to commit crime against 
innocent women and girl children. What emboldened these 
elements , is that their  horrendous acts of crime against 
women ,  are being ignored. 
About two lakh cases of violence have been registered by the 
National Crime Records Bureau, according to its recent data. It 
is well known that discriminatory and oppressive social
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attitudes, not to mention plain greed and corruption, infect the
attitude of the authorities, and especially the police, in many
cases when serious complaints go uninvestigated or are
poorly investigated. Only when investigation is free, fair, and
speedy and only when the conviction rate improves in cases
where women are the targets of various forms of violence can
crimes against women be brought down. The press has a key
role to play in working against any cover-up in this area.

PROTECTION OF GIRL CHILD
The girl child’s discrimination begins before birth in the form of
female foeticide. In India, the Ministry of Human Resource
Development shows that the average enrolment rate of girl
children, ages 6-14,14-18 as 93.47% and 36.77%. Of course,
they also show that 61.5% of girl child drop out of school
before completion of XII standard.
Poor and innocent parents are being trapped with catch lines
of Diagnostics teams.
‘ Spend Rs.500/- now (to know sex of child) and Save
Rs.1,00,000/-(dowry) later.’

My appeal is beware of such catch lines and save girl child. No 
doubt, with help recent technology, even if we spend Rs.500/-, 
there are such people who can tell whether the child is male or 
female. Some may argue that ‘ Sex selection is a consequence 
of Globalization or Technology. It is stupendious to support 
such arguments. We must save girl child for better society. 
Everyone shall know the imporatance of ‘woman’. See, Adam 
called his wife’s name Eve, because she was the mother of all 
living.”  the Qur’an introduced fundamental reforms to
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customary law and introduced rights for women in marriage,
divorce and inheritance. In “Shaanthi parva”, when
dharmaputhra requests Bheeshma to  explain about the nature
of women. 
‘Bheeshma explains women the women, who respects their
husbands, worships elders and do their duties, sincerely with
patience. the women are said as the mothers to the whole
world, and it is also said that the house becomes a hell, where
these women are not happy and these kind of women must be
respected and treated kindly and Krishna also agrees this’.

As is observed by International Labour Organisation (ILO),
there are more than 100 million girl children between the age
group of five to 17 are child labour.
Immoral Traffic Prevention Act is another safe guard to protect
girl child frm trafficking in relation to prostitution. Juvenile
Justice (Care and Protection of Children)Act protects the rights
of children. Human trafficking is a $8 million illegal business in
India. Around 10,000 Nepali women are brought to India
annually for commercial sexual exploitation.  Each year
20,000–25,000 women and children are trafficked
from Bangladesh. Babubhai Khimabhai Katara was a Member
of Parliament when arrested for smuggling a child to Canada.

Pre-natal Diagnostic Techniques (Regulation and Prevention of 
Misuse)Act was paased in 1994 and it was amended in 2002. 
Under this Act, sex selection is a deep rooted problem in our 
country. No person is allowed to disclose the sex of a child in 
any form of communication and no Hospital or clinic or person 
is permitted to conduct sex determination tests. Child survival,
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Child development,Child protection and Child participation are
most important even under the National Plan of Action for
Chidren,2005. In order to raise the status of girl child, the
Government passed the Balika Samriddhi Yojana in 1997. Of
course, this scheme was changed in 1999-2000 and now the
girl child can, who go to school, receive money from Rs 300/-
to 1,000/-. To become a good human beings and responsible
citizens of India, there is Kishore Shakti Yojana was introduced
which looks all aspects of adolescent girls.

Sexual offences against children are also covered in the IPC. 
Under section 317 of IPC, if mother or father expose or leave a 
child in place with intention of abandonment, it is an offence. 
Section 360 of IPC states that kidnapping from India is the 
defined as the conveyance of a person beyond the borders of 
India without their consent. Section 361 of IPC says that if a 
male minor of not yet sixteen and female minor of not yet 
eighteen is taken from their lawful guardains without their 
consent, it is termed kidnapping from lawful guardianship. 
Section 362 of IPC defines abduction as compelling, forcing or 
deceitfully inducing a person from a place. Section 363-A says 
that to kidnap or maim a minor for the pupose or employment 
of begging. Section 366A of IPC says inducing a minor girl for 
illicit intersourse with another person is an offence. Section 
366B says that if any girl is imported into India from any 
country for illicit intercourse is an offence. Section 372 
discusses the selling of a child (below the age of eighteen) for 
the purpose of prostitution or to illicit intercourse with any 
person, or knowing that it is likely that the child is being sold 
for such a purpose. Section 372 states it is a crime to buy a
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child for the purpose of prostitution or to illicit sex from any
person. Rape is an offence under section 375 of IPC. Section
369 of IPC says kidnapping or abducting child under ten years
with intent to steal from its person is an offence. Under section
494 of IPC, bigamy is an offence. Under section 498-A of IPC, if
a wife is subjected to cruelty by her husband or relatives of
husband, it is an offence.

Conclusion and Suggestions 
Fortunately, the Hon’ble Supreme Court of India and the High 
courts interpret Constitutional provision in favour of women 
and girl children. Whenever there is a anti-women legislation, 
rule or order of the Government or any other agency then the 
Courts comes into picture to rescue the rights of women and 
girl children. It is the helper of the last resort and fortunately, it 
is also working for the welfare of the women and girl children. 
It is time to understand that there is a common challenge and  
urgency  of a common response  to this growing menace in 
society.  The  need  of the hour is to give an expression of 
shared responsibility to the shared sense of crisis and an 
acute and growing concern over the violence and criminality 
affecting women.  No amount of  participation in any polls 
would help the matters if the crime  in society, particularly 
against women and girl children, is not eliminated . Fighting 
crime is more important than anything else. Despite the trauma 
women across all classes are reporting crimes such as rape 
and assault and do not feel helpless or abandoned by family or 
society as was the prevalent case before. Society is changing 
and government is forced to take action as it has run out of 
excuses such as society’s mindset or class divide.
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In the cases of M.C.Mehta vs State of Tamil Nadu (1991),
Goodrocks Group Ltd vs Centre of West Bengal18, Lakshmi
Kant Pandey vs Union of India, Sheela Barse vs Union of
India19, Unni Krishnana J.P vs Union of India and Bachapan
Bachao Andolan vs Union of Inda(2011), the Hon’ble Apex
Court emphasized on the rights of child and that The Indian
Government has to take effective steps for implementation of
the principles laid down in those cases for welfare of Women
and children. 
Child Labour Welfare, Child welfare and right to Education,
Adoption of child, Sexual Exploitation of children, Re
habilitation of child prostitutes are challeges before us and the
activism of Indian Judiciary as to this subject matter is a signal
contribution for protection of rights of women and children. 
Every child is innocent. Save them and it is responsibility too.
A child can do an act yet children cannot defend themselves.
So, we have to protect them. If you hate girl child, your future
family may forget the word ‘mother’. 
‘Save Girl child,Else your son will be forced to be ‘GAY’ is
sound slogan which makes us to mull over the importance of
survival of girl child. 
-x-

-x-
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Practical Questions on ANCESTRAL PROPERTY (Answers
with support of the High Courts and the Supreme Court
Rulings) [PART-I]

Practical Questions on
ANCESTRAL PROPERTY
(Answers with support of the High Courts and the Supreme
Court Rulings)
[PART-I]

By
Y.SRINIVASA RAO

Meaning of Ancestral property:-

Property inherited by a Hindu from his father, father’s father or
father’s fathers’ father, is ancestral property.
[U.R.Virupakshaiah vs Sarvamma & Anr, CIVIL APPEAL NO.
7346 OF 2008, (Arising out of SLP (C) No. 11785 OF 2007)
Supreme Court of India ruling].

In Mulla’s Principles of Hindu Law (15th Edition), it is stated at 
page 289 : 
“………. if A inherits property, whether movable or immovable, 
from his father or father’s father, or father’s father’s father, it is 
ancestral property as regards his male issue. If A has no son, 
son’s son, or son’s son’s son in existence at the time when he 
inherits the property, he holds the property as absolute owner 
thereof, and he can deal with it as he pleases ………. A person 
inheriting property from his three immediate paternal
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ancestors holds it, and must hold it, in coparcenary with his
sons, sons’ sons and sons’ sons’ sons’ but as regards other
relations he holds it and is entitled to hold it, as his absolute
property.” [Smt. Dipo vs Wassan Singh & Others, 1983 AIR 846,
1983 SCR (3) 20] 
Again at page 291, it is stated :

“The share which a coparcener obtains on partition of
ancestral property is ancestral property as regards his male
issue. They take an interest in it by birth, whether they are in
existence at the time of partition or are born subsequently.
Such share, however, is ancestral property only as regards his
male issue. As regards other relations, it is separate property,
and if the coparcener dies without leaving male issue, it passes
to his heirs by succession.” [Smt. Dipo vs Wassan Singh &
Others, 1983 AIR 846, 1983 SCR (3) 20].

The Hon’ble Supreme Court observed that “Ancestral property
means, as regards sons, property inherited from a direct male
lenial ancestor, and as regards collaterals property inherited
from a common ancestor “.[Maktul vs Mst. Manbhari & Others,
1958 AIR 918, 1959 SCR 1099].

Under custom, the term `ancestral immovable property’ has 
been understood in the sense in which it has been defined in 
explanation 1 to Art. 59 of Rattigan’s Digest of Customary Law 
and under all canons of construction of statutes it will not be 
permissible to resort to the dictionary in preference to this 
definition. The term has a technical meaning in Hindu law and 
any use of the dictionary meaning of the term in construing
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statutes dealing with Hindu law subjects will be questionable.
The same is the case where a statute regulates limitation for
suits under custom.” [CASE NO.:Appeal (civil) 7122 of 1997,
Ranbir singh and others Vs.Kartar Singh and others, DATE OF
JUDGMENT: 25/02/2003] 
The essential feature of ancestral property is that if the person
inheriting it has sons, grandsons or great-grandsons, they
become joint owner’s coparceners with him. They become
entitled to it due to their birth. [U.R.Virupakshaiah vs
Sarvamma & Anr, CIVIL APPEAL NO. 7346 OF 2008, (Arising
out of SLP (C) No. 11785 OF 2007) Supreme Court of India
ruling.]

What is separate property?

It is equally well settled that excluding the property inherited 
from a maternal grandfather the only property which can be 
characterised as ancestral property is the property inherited by 
a person from his father, father’s father, or father’s father. That 
means property inherited by a person from any other relation 
becomes his separate property and his male issue does not 
take any interest therein by birth. Thus property inherited by a 
person from collaterals such as a brother, uncle, ect., cannot 
be said to be ancestral property and his son cannot claim a 
shre therein as if it were ancestral property. There can, 
therefore, be no doubt that the property which the appellant 
inherited from his uncle (natural father) was his separate 
property in which his major son could not claim any share 
whatsoever. [Madanlal Phulchand Jain vs State Of Maharashtra 
And Ors, 1992 AIR 1254, 1992 SCR (2) 479].
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Each son upon his birth takes an interest equal to that of his
father in ancestral property 
It is true that under the Mitakshara Law each son upon his birth
takes an interest equal to that of his father in ancestral
property, both movable and immoveable. This right is
independent of his father.[Madanlal Phulchand Jain vs State Of
Maharashtra And Ors, 1992 AIR 1254, 1992 SCR (2) 479].

Who is Coparcener?

Coparcener. One who shares (equally) with others in
inheritance in the estate of a common ancestor [S. 6, expln. 1,
Hindu Succession Act]”.

What is coparcenery property?

Coparcenary property means and includes: (1) ancestral
property, (2) acquisitions made by the coparceners with the
help of ancestral property, (3) joint acquisition of the
coparceners even without such help provided there was no
proof of intention on their part that the property should not be
treated as joint family property, and (4) separate property of the
coparceners thrown inot the common stock. [Amit Johri vs
Deepak Johri & Ors. (2014), Ruling of Delhi High Court].

Coparcenary property. The expression ‘Coparcenary property’ 
includes property in which the deceased husband had an 
interest as a joint owner during his life time and, therefore, 
ancestral property. Coparcenary property means the property 
which consists of ancestral property, or of joint acquisitions,
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or of property thrown into the common stock and accretions to
such property.” [Uday Narendra Shah vs Narendra Amritlal
Shah, NOTICE OF MOTION (L) NO. 2347 OF 2013 IN SUIT (L)
NO. 1069 OF 2013. Bombay High Court ruling].

Ownership of father and son in ancestral property:

The foundation of the doctrine of equal ownership of father and
son in ancestral property is the well known text of
Yagnavalkya. Book 2. 129, which says: “The ownership of
father and son is co-equal in the acquisitions of the
grandfather, whether land, corody or chattel.” [C. N.
Arunachala Mudaliar vs C. A. Muruganatha Mudaliar And
another, 1953 AIR 495, 1954 SCR 243]

What is the right of a son in his father’s and grandfather’s
estate ?

It is undoubtedly true that according to Mitakshara, the son has 
a right, by birth both in his father’s and grandfather’s estate 
but as has been jointed out before. a distinction is made in this 
respect by Maitakshara itself. In the ancestral or grand father’s 
property in the hands of the father, the son has equal rights 
with his father; while in the self-acquired property of the father, 
his rights are unequal by reason of the father having an 
independent power over or predominent interest in the same. It 
is obvious, however, that the son can assert this equal right 
with the father only when the grandfather’s property has 
devolved upon his father and has become ancestral property in 
his hands. [C. N. Arunachala Mudaliar vs C. A. Muruganatha
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Mudaliar And another, 1953 AIR 495, 1954 SCR 243].

When can the property of the grandfather normally vest in the
father as ancestral property?
The property of the grandfather can normally vest in the father
as ancestral property if and when the father inherits such
property on the death of the grandfather or receives it by
partition, made by the Grandfather himself during his lifetime.
On both these occasions the grand father’s property comes to
the father by virtue of the latter’s legal right as a son or
descendant of the former and consequently it becomes
ancestral property in his hands. [C. N. Arunachala Mudaliar vs
C. A. Muruganatha Mudaliar And another, 1953 AIR 495, 1954
SCR 243].

Can father obtain grandfather’s property by way of gift?

But when the father obtains the grandfather’s property by way 
of gift, he receives it not because he is a son or has any legal 
right to such property but because his father chose to bestow 
a favour on him which he could have bestowed on any other 
person as well. The interest which he takes in such property 
must depend upon the will of the grantor. [C. N. Arunachala 
Mudaliar vs C. A. Muruganatha Mudaliar And another, 1953 AIR 
495, 1954 SCR 243]. 
When can a property be reckoned as ancestral property? 
To find out whether a property is or is not ancestral in the 
hands of a particular person, not merely the relationship 
between the original and the present holder but the mode of 
transmission also must be looked to; and the property can
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ordinarily be reckoned as ancestral only if the present holder
has got it by virtue of his being a son or descendant of the
original owner. [C. N. Arunachala Mudaliar vs C. A.
Muruganatha Mudaliar And another, 1953 AIR 495, 1954 SCR
243].

What can be exempted from partition of ancestral property?
Mitakshara refers to a text of Narada which says: “Excepting
what is gained by valour, the wealth of a wife and what is
acquired by science which are three sorts of property exempt
from partition-, and any favour conferred by a father.” [C. N.
Arunachala Mudaliar vs C. A. Muruganatha Mudaliar And
another, 1953 AIR 495, 1954 SCR 243].

What are the rights of posthumous sons and sons born after
partition?
Chapter 1, section 4 of Mitakshara deals with effects not liable
to partition and property “obtained through the father’s favour”
finds a place in the list of things of which no partition can be
directed. This is emphasised in section 6 of chapter I which
discusses the rights of posthumous sons or sons born after
partition. In placitum 13 ‘of the section it is stated that though a
son born after partition takes the whole of his father’s and
mother’s property, yet if the father and mother has
affectionately bestowed some property upon a separated son
that must remain with him. [C. N. Arunachala Mudaliar vs C. A.
Muruganatha Mudaliar And another, 1953 AIR 495, 1954 SCR
243].



181

What is the right of Mitakshara father in making partition of
property?
A Mitakshara father can make a partition of both the ancestral
and self-acquired property in his hands any time he likes even
without the concurrence of his sons-, but if he chooses to
make a partition. he has got to make it in accordance with +the
directions laid down in the law. Even the extent of inequality,
which is permissible as between the eldest and the Younger
sons, is indicated in the text(3). Nothing depends upon his own
favour or discretion. When, however, he makes a gift which is
only an act of bounty, he is unfetterd in the exercise of his
discretion by any rule or dictate of law. It is in these gifts
obtained through the favour of the father that Vijnaneswar,
following the earlier sages, declares the exclusive right of the
sons. [C. N. Arunachala Mudaliar vs C. A. Muruganatha
Mudaliar And another, 1953 AIR 495, 1954 SCR 243].

What a ”self-acquisition” is?
The definition is based upon the text of Yagnavalkya that
“whatever is acquired by the coparcener himself without
detriment to the father’s estate as present from a friend or a
gift at nuptials, does not appertain to the co-heirs.” [C. N.
Arunachala Mudaliar vs C. A. Muruganatha Mudaliar And
another, 1953 AIR 495, 1954 SCR 243].

Does the property gifted by father to son become ancestral 
property? 
A property gifted by a father to his son could not become 
ancestral property in the hands of the donee simply by reason 
of the fact that the donee got it from his father or ancestor. As
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the law is accepted and well settled that a Mitak- shara father
has complete powers of disposition over his selfacquired
property, it must follow as a necessary consequence that the
father is quite competent to provide expressly, when he makes
a gift, either that the donee would take it exclusively for himself
or that the gift would be for the benefit of his branch of the
family. If there are express provisions to that effect either in the
deed of gift or a will, no difficulty is likely to arise and the
interest which the son would take in such property would
depend upon the terms of the grant. If, however, there are no
clear words describing the kind of -interest which the donee is
to take, the question would be one of construction and the
court would have to collect the intention of the donor from the
language of the document taken. [C. N. Arunachala Mudaliar vs
C. A. Muruganatha Mudaliar And another, 1953 AIR 495, 1954
SCR 243].

When son gets a share in father’s property? 
In Commr. of Wealth Tax. Kanpur v. Chander Sen, (1986) 3 SCC 
567: (AIR 1986 SC 1753), where one of us (Sabyasachi 
Mukharji, J.) observed that under the Hindu Law, the moment a 
son is born, he gets a share in father■s property and becomes 
part of the coparcenary. His right accrues to him not on the 
death of the father or inheritance from the father but with the 
very fact of his birth. Normally therefore, whenever the father 
gets a property from whatever source from the grandfather or 
from any other source, be it separate property or not, his son 
should have a share in that and it will become part of the joint 
Hindu family of his son and grandson and other members who 
form joint Hindu family with him. This Court observed that this
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position has been affected by Section 8 of the Hindu
Succession Act, 1956 and, therefore, after the Act, when the
son inherited the property in the situation contemplated by
Section 8, he does not take it as a Karta of his own undivided
family but takes it in his individual capacity.[Amit Johri vs
Deepak Johri & Ors. (2014), Ruling of Delhi High Court].

Classify the property under Hindu Law.
It may be true that property under Hindu Law can be classified
under two heads:- (i) coparcenary property; and (ii) separate
property. Coparcenary property is again divisible into (i)
ancestral property and (ii) joint family property which is not
ancestral. This latter kind of property consists of property
acquired with the aid of ancestral property and property
acquired by the individual coparcener without such aid but
treated by them as property of the whole family. [Amit Johri vs
Deepak Johri & Ors. (2014), Ruling of Delhi High Court].

Short notes of Joint Property, Joint family property and joint 
ancestral family property. 
It may also be true that the three notions: (i) joint property, (ii) 
joint family property, and (iii) joint ancestral family property are 
not the same. In all the three things there is no doubt a 
common subject, property, but this is qualified in three 
different ways. The joint property of the English law is property 
held by two or more person jointly, it characteristic is 
survivor-ship. Analogies drawn from it to joint family property 
are false or likely to be false for various reasons. The essential 
qualification of the second class mentioned above is not joints 
merely, but a good deal more. Two complete strangers may be
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joint tenants according to English law; but in no conceivable 
circumstances except by adoption could they constitute a joint 
Hindu family, or in that capacity, hold property. In the third 
case, property is qualified in a two-fold manner, that it must be 
a joint family property and it must also be ancestral. It is 
obvious that there must have been a nucleus of joint family 
property before an ancestral joint family property can come 
into existence, because the word ancestral connotes descent 
and hence pre- existence. But because it is true that there can 
be no joint ancestral family property without pre-existing 
nucleus of joint family property, it is not correct to say that 
these cannot be joint family property without a pre- existing 
nucleus, for, that would be identifying joint family property with 
ancestral joint family property. Where there is ancestral joint 
family property, every members of the family acquires in it a 
right by birth which cannot be defeated by individual alienation 
or disposition of any kind except under certain peculiar 
circumstances. This is equally true of joint family property. 
Where a sufficient nucleus in the possession of the members 
joint family has come to them from a paternal ancestor, the 
presumption is that the whole property is ancestral and any 
members alleging that it is not, will have to prove his 
self-acquisition. Where property is admitted or proved to have 
been joint family property, it is subject to exactly the same 
legal incidents as the ancestral joint family property, but 
differed radically in original and essential characteristics from 
the joint family is the tie of sapindaship without which it is 
impossible to have a joint Hindu family, which such a 
relationship is unnecessary in the case of a joint tenancy in
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English laws. [Amit Johri vs Deepak Johri & Ors. (2014), Ruling
of Delhi High Court].

Write short notes on ‘Joint Hindu family’ and ”Hindu
copercenary”.
In Mulla’s Hindu Law (17th Edn) Article 212(2), 213, it is stated :
“‘ 212. Joint Hindu family:– The joint and undivided family is
the normal condition of Hindu society. An undivided Hindu
family is ordinarily joint not only in estate but also in food and
worship. The existence of joint estate is not an essential
requisite to constitute a joint family and a family, which does
not own any property, may nevertheless be joint. Where there
is joint estates, and the members of the family become
separate in estate, the family ceases to be joint. Mere
severance in food and worship does not operate as a
separation. Possession of joint family property is not a
necessary requisite for the constitution of a joint Hindu family.
Hindus get a joint family status by birth, and the joint family
property is only an adjunct of the joint family.”

213. Hindu coparcenary :- A Hindu coparcenary is a much 
narrower body than the joint family. It includes only those 
persons who acquire by birth an interest in the joint or 
coparcenary property. These are the sons, grandsons and 
great-grandsons of the holder of the joint property for the time 
being, in other words, the three generations next to the holder 
in unbroken male descent. See ‘ 217. The above propositions 
must be read in the light of what has been stated in the note at 
the top of this chapter. To understand the formation of a 
coparcenary, it is important to note the distinction between
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ancestral property and separate property. Property inherited by
a Hindu from his father, father’s father or father’s fathers’
father, is ancestral property.[U.R.Virupakshaiah vs Sarvamma
& Anr, CIVIL APPEAL NO. 7346 OF 2008, (Arising out of SLP (C)
No. 11785 OF 2007) Supreme Court of India ruling.]

It has been so held by the Hon’ble Supreme Court in Bhagwan
Dayal (since deceased) and thereafter his heirs and legal
representatives Bansgopal Dubey & Anr. V. Mst. Reoti Devi
(deceased) and after her death, Mst. Dayavati, her daughter
[AIR 1962 SC 287] in the following terms :
“16. The general principle is that every Hindu family is
presumed to be joint unless the contrary is proved; but this
presumption can be rebutted by direct evidence or by course
of conduct. It is also settled that there is no presumption that
when one member separates from others that the latter remain
united; whether the latter remain united or not must be decided
on the facts of each case. To these it may be added that in the
case of old transactions when no contemporaneous
documents are maintained and when most of the active
participants in the transactions have passed away, though the
burden still remains on the person who asserts that there was
a partition, it is permissible to fill up gaps more readily by
reasonable inferences than in a case where the evidence is not
obliterated by passage of time.” [See also Bhagwati Prasad v.
Shri Chandramaul [(1966) 2 SCR 286].

Ancestral property and several joint owners. 
The law in this behalf is clearly stated in Mayne’s Hindu Law 
and usage Twelth Edition at page 295 as follows:-
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“Where ancestral property has been divided between several
joint owners, there can be no doubt that if any of them have
male issue living at the time of the partition, the share which
falls to him will continue to be ancestral property in his hands,
as regards his male issue, for their rights had already attached
upon it, and the partition only cuts off the claims of the
dividing members. The father and his male issue still remain
joint. The same rule would apply even where the partition had
been made before the birth of the male issue or before a son is
adopted, for the share which is taken at a partition, by one of
the coparceners is taken by him as representing his branch.”
[K.Ramananda Mallaya vs K.Anasuya Bai, AS.No. 172 of
1995(C), Kerala High Court.].

Coparcenary property, joint family property and ancestral
property:
Hindu coparcenary is a much narrower body than a joint
family. The coparcenary includes only those persons who
acquire by birth, an interest in the coparcenary property. They
are the sons, grandsons and great grandsons of the holder of
the joint property for the time being. A property inherited by a
Hindu from his father, father’s father or father’s father’s father
is ancestral property. [K.Ramananda Mallaya vs K.Anasuya
Bai, AS.No. 172 of 1995(C), Kerala High Court.].

At the same time property inherited by him from other relations 
are his separate properties. The essential feature of the 
ancestral property is that, if the person inheriting the ancestral 
property has sons, grandsons or great grandsons, they 
become joint owner’s or coparcenars along with him. They are
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entitled to the said right due to their birth. If a son is born 
subsequently or a grandson or a great grandson is born 
thereafter, the said son, or grandson or great grandson also 
became entitled to an equal right by their birth and all of them 
constitute the coparcenary. Similarly if the father acquires his 
own property or inherits property from other source which are 
not ancestral properties, the other members of the coparcenary 
family cannot claim any right in that property. On his death the 
said property would devolve on his legal heirs. But it is not by 
survivorship but by succession. At the same time when the self 
acquired property of the father is devolved on his son or sons 
who are members of the coparcenary, it becomes the 
coparcenary property. In that event it could be claimed by his 
sons, son’s sons and great grandsons due to their birth. If that 
be so it cannot be claimed by the son who inherited it that he 
alone has right over the property or that is his separate 
property. 
Prior to the coming into force of Hindu Succession Act, 1956, if 
A who had a son B inherited property from his father it became 
ancestral property in his hands and B became a coparcenar 
with his father. On the other hand if it was the separate 
property of A, he has absolute right over the property and it 
cannot be claimed by his son during his life time. But on his 
death his right passes on to the son, though not by 
survivorship but by succession. Thus even if A inherited the 
property from his brother and thereby it was his separate 
property where he had independent absolute right of disposal 
and the son did not acquire any right by birth, and on his death 
that property descends to a male issue, then it becomes
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ancestral property in the hands of the male issue who inherited
it. Thus if A who owned separate or self acquired property
died, on his death it passes on to the son B as his heir and if B
had a son C, C has an interest in that property by reason of his
birth and he becomes a coparcenar in respect of the said
property with his father B. At the same time, if the father died
after coming into force of Hindu Succession Act, 1956, then the
inheritance of the property of the father could only be as
provided under section 8 of the Hindu Succession Act, 1956.
[K.Ramananda Mallaya vs K.Anasuya Bai, AS.No. 172 of
1995(C), Kerala High Court.].

—x—
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What Is Ancestral Property?

                                      ‘Ancestral property ‘:-

“All property inherited by a male Hindu from his father, father’
s father or father’ s father’ s fathers is ancestral property.” This

definition of co-parcenary property and ancestral property is common to

both Mitakshara and Dayabhaga law.

The Sanskrit word for ancestral is…meaning, “belonging
to”…This word father, means in the plural number, all the
paternal male ancestors of the father in the male line, how high
soever; accordingly…God the Creator, is called…meaning
grand-father or grand ancestor of all persons; and the names
of the great-grand-father and other ancestors are formed from
that term by affixing some particle and words as…and son.

1 The Principles of Hindu Law by D. F. Mulla (Twelfth Edition).
See Gurdip Kaur vs Ghamand Singh Dewa Singh, AIR 1965 P H
238

2 See para 20 in Pandithurai And Anr. vs Sivalingam And
Ors,(1987) 2 MLJ 80

https://articlesonlaw.wordpress.com/2014/09/13/what-is-ancestral-property/#sdfootnote1anc
https://articlesonlaw.wordpress.com/2014/09/13/what-is-ancestral-property/#sdfootnote2anc
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SALE OF IMMOVABLE PROPERTY (E.P STEPS)
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SALE OF IMMOVABLE PROPERTY

(E.P  STEPS)

     

 

INTRODUCTORY

Adjudicatory bodies  ensue  the law, equity, principles of natural justice and good
conscious. The word ” Execution” is not defined in  Code of Civil Procedure,1908

(herein after referred as CPC).  The word ” Execution” can, in this context,  be
understood as ” a judicial act by which a public officer is empowered to carry

judgments or orders into effect.” In other words, it means the carrying into effect
the judgment or order delivered in a court of law.  In England, the usual mode of
execution of money judgment is by writ of  ”fieri facias” (popularly known as fi.

fa.). However, It is apt to say the process of administration of justice is known as ”
Execution”. In India, Order 21 of CPC consists several rules i.e  Rules 1 to 106. 

Besides that the execution proceedings  deal with various  sections and  the High
Courts Amendments. Inasmuch as there are several rules, sections, and The High
Courts Amendments, there is much confusion to understand all of them at once.
Order 21 provides several issues such as ” Courts executing decrees, Payment

under decrees, Application and process for execution, Mode of execution, Stay of
execution, arrest and detention in Civil Prison, Attachment of property,

Adjudication of claims and objections, Sale generally, Sale of movable property,
Sale of immovable property.

 

Conducting of Sale of immovable property is a great task. The procedure for sale
of immovable property creates some confusion. Yet, if you pay attention on Order
21 of CPC and Civil Rules of Practice, one can easily understand the procedure for

conducting sale of Immovable property. This article is strictly restricted on the
topic of sale of immovable property. I have given a model of E.P Steps as to sale of

immovable property which is helpful to young judicial officers and lawyers and
have also given notes with relevant case law on important aspects.
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NOTES

Mohammed Abdul Sattar Vs.Mrs. Shahzad Tahera and another, 2012(2)ALT230, HELD.

Under Order 21 Rule 22 CPC, notice, if the execution is beyond two years from the date of the decree, is mandatory. From this ruling, it is clear that if the execution is
below two years, no notice under order 21 rule 22 CPC is necessary.

***

N. Mohana Kumar  Vs. Bayani Lakshmi Narasimhaiah and others, 2000(1)ALT472, HELD.

If once a notice is given at the stage of attachment under Order 21, Rule 54(1-A) CPC it is not necessary to give further opportunity to the judgment-debtor under first
proviso to Order 21, Rule 66(2) CPC.

Akasim Bi and others  Vs. T.G. Lakshmayya Thimmayya Setty and others, 1999(6)ALD402, 1999(6)ALT151, Held:

sub-rule (1) of Rule 54 empowers the executing Court to attach the EP schedule property by issuing a prohibitory order. Sub-rule (1 A) of Rule 54 mandates that such an
order shall also require the judgment-debtor to attend the Court on a specified date ‘to take notice of the date to be fixed for settling the terms of the proclamation of sale’,

which will be done under the provisions of Rule 66 of Order 21, to which a reference was already made. Thus, if a notice as required under Rule 54 is issued to the JDr.,
requiring him to take notice of the date to be fixed for settlement of terms of the proclamation of sale, no separate notice to the judgment-debtor under the provisions of

Rule 66 of Order 21 of the Code need be issued for the very same purpose. The

***

Notice under Or.21, Rule 66.

The judgment-debtors were not served with any notice as required under sub-rule (1A) of Rule 54 of Order 21 CPC. In such a case, the first proviso to Rule 66 of Order21
CPC becomes inapplicable and consequently, the judgment-debtors in this case are entitled to a notice under Rule 66 of Order 21 CPC, which, as a matter of fact, was not

served on them before drawing the sale proclamations. As held by the Supreme Court in Desk Bandhu Gupta v. N.L. Anand and Rajinder Singh, MANU/SC/0562/1994 :
(1994)1SCC131 , the non-service of such a notice before the drawing up of sale proclamation, sometimes causes irremedial injury to the judgment-debtor.

***

Enquiry under Or.21, Rule 64 CPC

Ambati Narsayya v. M.Subba Rao, AIR1990SC119. HELD.

“Duty is cast upon the execution Court under Order 21, Rule 64 to sell only such property or a portion thereof as necessary to satisfy the decree. It is mandate of the
Legislature which cannot be ignored.”

***

Takkeaseela Pedda Subba Reddi v. Pujari Padmavathamma and Ors. 1977(3) SCC 337;  Akula Veeraju
Vs. Karumuru Rukmabai, W/o. Veerabhadra Rao and Ors.MANU/AP/0927/2010. HELD:

Under Order 21 Rule 64 of Code of Civil Procedure the executing Court derives jurisdiction to sell properties attached only to the point at which the decree is fully
satisfied. The words “necessary to satisfy the decree” clearly indicate that no sale can be allowed beyond the decretal amount mentioned in the sale proclamation.

***

Nandipati Tati Reddi
Vs.

Syed Meera Hussaini and Ors.

The amended provisions to construe the Legislative intention Rule 58(1)(a) of O. 21 of the C.P.C as amended lays down that no claim or objection shall be entertained
after the sale of the property attached.

***

Magunta Mining Cp.

Vs. M. Kondaramireddy and Anr, AIR1983AP335

 

Whenever a claim is preferred under O. 21, R. 58 C.P.C. against attachment of immovable properties the fact that the properties are sold or the sale confirmed will not
deprive the Court of its jurisdiction to adjudicate on the claim. The inquiry into the claim can be proceeded with by the trial Court or the appellate Court (under the
amended code) and in the event of the claim being allowed, the sale and the confirmation of sale shall to that extent be treated as a nullity and of no effect, as the

Judgment debtor had no title which could pay to the Court auction-purchaser

***

Sannidhi Krishna Murthy and Anr.
Vs.

Ponipireddy Venkata Rao and Ors,

AIR2010AP79, 2009(6)ALD535, 2009(6)ALT498

“As per proviso (c) of Sub-section (1) of Section 73 of CPC, proceeds of sale need not be rateably distributed among holders of decrees after sale of property.”

***

Akasim Bi and others  Vs. T.G. Lakshmayya Thimmayya Setty and others, 1999(6)ALD402, 1999(6)ALT151, Held:

It is seen that under sub-rule (1) of Rule 66 to Order 21 of the Code, the sale proclamation shall be published in the language of the Court. The languages of the executing
Court, as has been announced by the Government of A.P. in A.P. Gazette No.32 dated 9-8-1962, (published in G.O. Ms. No.1295 Home (Courts-A), dated 16-7-1962), are —
Telugu, Urdu and Kannada (for Kurnool District). But, the sale proclamation in this case was published in English, which is clearly in violation of the provisions of Order

21, Rule 66 (1) CPC.

***

ADJOURMENT OF SALE

            As has been held by various High Courts in Krushna Mohan v. Govinda Chandra, MANU/OR/0071/1961 : AIR1961Ori171 , Abdul Rauf v. Mt. Qamrunnissa, (supra)
and Babu Ram v. Inamullah, MANU/UP/0348/1926, the Court is bound to specify the date and hour of next adjournment date on which sale is proposed as required under

Order 21, Rule 69 CPC[1].

***

Permit D.Hr to bid

Decree Holder can a petition under Order 21, Rule 72 CPC praying to permit him to bid in Court auction.

***

DOCKET

After disposal of the EP, the result is to be entered in EP register and EP disposal register. The Minutes are to be entered in the Suit register. Entry is to be made in the
sale certificate Register. EP result is to be communicated to the Central Nazir, Disrict Court to make entry in the attachment register in Transfer EP

NOTE:

1.  If the sale warrant amount is less than sale price Full Satisfaction is to be recorded in the E.P and then EP may be terminated.

2. If sale warrant amount is more than the sale price, Part Satisfaction is to be recorded and the E.P is to be closed.

Non- judicial stamps for sale certificate

Sale price         

Sale price N.J.Stamps
Rs. 1,000/-

After Rs.500/- for every Rs.500/- or part there of.

Rs. 50/- (@
5%)Rs.25/-(See Rule
278 of  Civil Rule of

Practice as to
payment of
poundage).

https://articlesonlaw.wordpress.com/Users/user/Desktop/EP%20STEPS%20-%20BEST%20.doc#_ftn1
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Sale certificate:

(See rule 282 of Civil Rule of Practice)

(1)   A certificate of sale of immovable property shall specify as
part of the description of the property, the survey number, if
any, and the registration or sub-district in which the same is
situate.

(2)   All sale certificates of immovable property shall be
engrossed on stamp papers of proper value and copies thereof
be forwarded to the registering officer or officers under Section
89 of the Registration Act (Act XVI of 1908) within three days
for the issue of the certificate.

(3)   The copy sent to the registering officer shall disclose the
stamp value of the documents and the registering officers to
whom copies of the sale certificates are being sent certificates
shall be drawn up without delay and the certificates are being
sent within whose jurisdiction any part of the property is
situate.

The dispatch number is to be noted on the sale certificate. The
sale certificate should be given to the parties as early as
possible preferably within one week under proper
acknowledgement in the sale certificate register.

***
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Patnam Subbalakshmamma Vs. Sunkugari Sreenivasa Reddy
and Balsani Ramesh Babu, AIR2011AP298, HELD.

Whenever the property of a judgment-debtor in suit for money
decree has brought to sale, he has a right under Rule 89 of
Order 21 Code of Civil Procedure to seek annulment of the
sale, by making deposit of the decretal amount mentioned in
the sale proclamation and a sum equal to 5% of the purchase
money, payable to the auction purchaser. In this case, it was
further observed that The limitation for such deposit is
stipulated under Sub-rule (2) of Rule 92 Code of Civil
Procedure, as 60 days from the date of sale.

***

Order 21, rule 90 CPC

C. Ryan Babu S/o. Narasimha Rao
Vs.

B.K.L. Traders rep. by its Proprietor, B. Venkateswarlu, S/o.
Venkata Ramanayya and I. Srinivasa Rao S/o. Rama Rao,

2010(4)ALD349, 2010(5)ALT217

“If proclamations for sale are conducted without following the
provisions of law then it is material to claim for applicant to set
aside the sale on the ground for irregularity or fraud.”

***
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Ch. Krishnaiah S/o. Balaramaiah Vs. Ch. Prasada Rao S/o.
Jwala Ramaiah, 2009(6)ALD195, 2009(6)ALT82

“Order XXI Rule 106(4) of CPC enables a party to proceedings
to file application under Section 5 of Limitation Act seeking
condonation of delay in filing an application to set aside ex
parte order passed under Order XXI Rule 106(1) of CPC.”

***

 

E.P.STEPS – MODEL

 (E.P For Attachment and sale of Immovable Property. Order
21, Rules 54,64, and 66 of CPC)

EP is filed under Order 21, rule 11 of CPC.

(Execution  is filed beyond two years).

Heard.

Issue notice to J.Dr under Or.21 Rule 22 of CPC on payment of
process

Call on 04-11-2013

(Note: If E.P.is filed below 2 year from date of decree, notice
under Order 21, Rule 22 of CPC is not necessary)
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04-11-2013

[Or.21, rule 22 CPC notice was served to J.Dr]

For counter and Vakalat

Call on  09-11-2013.

08-11-2013.

J.Dr filed counter. For Enquiry

Call on 11-11-2013

11-11-2013

Heard both sides,

For orders call on 12-11-2013

12-11-2013

Order Pronounced in open court

(vide separate order)

In the result, the petition under order 21, rule 22 CPC is
allowed.

Issue notice under order 21, rule 54 CPC and attach the 
E.P.Schedule property , on payment of process. Call on
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17-11-2013.

15-11-2013

Or.21, rule 54 notice was served on J.Dr. the attachment of E.P.
Scheduled property was effected on 15-11-2013.

For counter of J.Dr. call on 21-11-2013.

21-11-2013

J.Dr filed counter. For enquiry call on 25-11-2013

25-11-2013

Heard both sides,

For orders. Call on 26-11-2013

26-11-2013

Order Pronounced in open court

(vide separate order)

In the result, the petition under order 21, rule 54 CPC is
allowed.

For Sale Papers and EC. (20 days duration) Call on 16-12-2013.

16-12-2013
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SP and EC are filed. Check and call on 23-12-2013

Checking of Sale Papers and EC:

1.  EC must be for period of 12 years prior to the date of
attachment of the immovable property.

2. For example:    23-12-2013

12

………………

23-12- 2001

……………….

It is the Encumbrance Certificate is to be  filed for the period
23-12-2001  to 23-12-2013.

3. If any mortgage and charge or other alienations are found in
EC, the sale papers may be returned for clarification.

4. Description of property in EC is to be checked carefully

5. Sale Affidavit by D.Hr is to be filed

6. Draft proclamation is to be filed by D.Hr

7.Cetified copy of 10 (1) Account is to be filed in case of  lands
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8. House Tax demand extract is to be filed in case of house

At this stage, J.Dr may file counter. If counter is filed by J.Dr,
the Court has to  pronounce orders (Speaking Order) on merits
after enquiry.

 

23-12-2013

Sale papers and EC are checked and they are in order.

Issue sale notice to J.Dr on payment of process

Call on 30-12-2013              [one week duration]

30-12-2013

D.Hr is preset. J.Dr is present

Sale notice is served on J.Dr. For counter

Call on 09-01-2014

09-01-2014

D.Hr is preset. J.Dr is present

Counter is not filed. The learned counsel for J.Dr request time
for filing counter.
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Time extended till 27-01-2014 as finally

Call on 27-01-2014

27-01-2014

D.Hr is preset. J.Dr is present

Counter is filed by J.Dr. For enquiry

Call on 03-02-2014

03-02-2014

D.Hr is preset. J.Dr is present

On D.Hr’s side P.W.1 is examined; Ex.A.1 to A.3 are marked

Learned counsel for D.Hr reported no further evidence. Hence,
D.Hr’s side evidence is closed. For J.Dr’s side evidence

Call on 10-02-2014.

10-02-2014

D.Hr is preset. J.Dr is called absent.

The learned counsel for J.Dr requests time for J.Dr’s evidence.

Finally, for J.Dr’s side evidence



203

Call on 11-02-2014

11-02-2014

D.Hr is preset. J.Dr is called absent.

The learned counsel for J.Dr again requests time for J.Dr’s
evidence.

On costs of Rs 100/- payable to D.Hr by J.Dr, time extended for
J.Dr’s side evidence

Call on 14-02-2014

14-02-2014

D.Hr is preset. J.Dr is called absent.

The learned counsel for J.Dr paid costs and memo is filed. The
same is recorded. But he requests time for J.Dr’s evidence on
the ground that J.Dr went to Hyderabad.

As a last chance, time extended for J.Dr’s side evidence. No
further adjournment will be granted for J.Dr.

Call on 17-02-2014

17-02-2014

D.Hr is preset. J.Dr is present
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R.Ws 1 to 3 are examined. No documents are marked on J.Dr’s
side.

The learned counsel for J.Dr reported no further evidence.
Hence, J.Dr’s side evidence is closed.

For settlement of terms. Call by 25-03-2014

SETTTLMENT OF TERMS

Sl.
No.

Description
of  the land

Survey
number

Extent
of

land

D.Hr’s
value

Aminvalue J.Dr
value

SRO
value

        

25-03-2014

For proclamation and sale on 01-05-2014 (35 days duration)

Publish in Vaartha news  paper (any paper)

For Further hearing.   Call by 08-05-2014 (one week duration)

Note:

D.Hr value is to be mentioned as given in the E.P. Schedule.

Amin value is to be mentioned as given in the attachment list

SRO value is to be mentioned to know actual market value
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If the E.P. Schedule property is under mortgage, sale is to be
ordered subject to mortgage. The steps is : For proclamation
and sale on 01-05-2014 subject to mortgage.

              

01-05-2014

Proclamation was made in the village on  07-04-2014.
Publication in Eenadu filed. Sale batta is paid. Sale warrant of
Rs—————–(as mentioned in sale warrant).

Sale held in open court. Sale is knocked in favour Sri Raghava
who is highest bidder in the auction. For further hearing call on
08-05-2014.

Note:

1. The duration of period would be 15 days from the date of
proclamation in the village and the date of sale.

2. Sale batta is to be paid before 7(seven) days to the date of
sale

3. The date of sale and description of the EP Schedule property
in the publication should be checked carefully. If any defects
mentioned above are found, the EP may be adjourned to
further hearing date of steps.

4. If J.Dr files a petition under Order 21, rule 69 CPC, on the 
date of sale, praying to postponement of sale , the Court may
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adjourn the sale to some other date within 30 days. If sale is
adjourned beyond 30 days, fresh proclamation and publication
should be ordered.

5. if there are no sufficient bidders, the sale can be stopped for
want of sufficient bidders and then the EP is to be adjourned to
the date of further hearing; or if there are sufficient grounds,
the EP may be dismissed for non-securing sufficient bidders.

6.in  case of sale is stopped for any one of the above reasons,
fresh sale is to be ordered.

7.D.Hr can be permitted to bid in the auction under order
21,Rule72 of CPC (separate petition must be filed by D.Hr). if
D.Hr purchased the property, the decree amount may set off
under Order 21, rule 72(2) of CPC. Set Off means, EP amount is
to be adjusted towards the sale price.

8. If any claim petition is filed under Order 21, rule 58 of CPC
before sale, sale need not be stopped on that ground, however,
sale should not be confirmed till disposal of  claim petition.
Claim petition must be filed before sale. No claim petition  will
be entertained after sale.

9. Petition under section 73 of CPC (for rateable distribution)
cannot be permitted after sale.

08-05-2014:
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¼ sale price deposited on —————-on 01-05-2014. Poundage
is also collected.  For confirmation of sale. Call on 02-07-2014
(Clear 60 days duration from date of sale to the date of
confirmation of sale)

02-07-2014

[Note to be put up for confirmation of sale.  The sale of
immovable property was held on 01-05-2014. Sale was knocked
down in favour of Sr Raghava for Rs 10,000/-  highest bidder in
the auction.  The auction purchaser deposited in 1/4th sale
price of Rs.2,500/- on the same day i.e 01-05-2014. An amount
of Rs. 345/- was collected towards poundage out of the EP sale
price of Rs.2,500/-. 3/4th sale proceeds of Rs.7,500/- and
Rs.500/- towards sale certificate and stamp count (i.e totally
Rs.8,000/-) was deposited on 12-05-2014 and it was in time. No
claim petitions, or stay petition, or petition to set aside sale etc
are filed nor pending in the Court. As per sale warrant, D.Hr is
entitled Rs. 5,600/- and so the sale may be confirmed and Full
satisfaction may be recorded and Thereby EP may be
terminated.

As charge for Rs 500/- sanction ————— in favour of 
Sub-Treasury Officer (STO), ———— for non-judicial stamps
for sale certificate.]

Sale is confirmed. Full satisfaction is recorded. E.P is
terminated.  E.P terms are noted. Attachment is raised. Issue
cheque for Rs.500/- in favour of STO, ——— for non-judicial
stamp
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***

 

Conclusion:   

In our country, despite the provisions of CPC are applicable in
all civil cases, different enactments  provide the ”Modus
Operandi” of execution of the rulings rendered thereunder. I 
hope  this article is useful to newly recruited Judicial Officers,
lawyers, law students and others who seek information about
execution proceedings.

-x-

[1]  This was observed in Akasim Bi and others  Vs. T.G.
Lakshmayya Thimmayya Setty and others, 1999(6)ALD402,
1999(6)ALT151

[2]  (This is an example to create some awareness on EP Steps)

https://articlesonlaw.wordpress.com/Users/user/Desktop/EP%20STEPS%20-%20BEST%20.doc#_ftnref1
https://articlesonlaw.wordpress.com/Users/user/Desktop/EP%20STEPS%20-%20BEST%20.doc#_ftnref2
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REFORMATION WOULD REDUCE PRESSURE

REFORMATION WOULD REDUCE PRESSURE

(Application of the Probation of Offenders Act,1958)

            (A Treatment to Youthful Offenders)                             

An accused person should be given a chance of reformation
which he would lose in case he is incarcerated in prison and

associates with hardened criminals.

 

INTRODUCTORY:-

The object of Criminal Law is more to reform the offender than 
to punish him[1].            Instead of keeping an accused with 
hardened criminals in a prison, Court can order personal 
freedom on promise of good behavior, and can also order a 
period of supervision over an offender. This is what we 
generally call as ‘ Probation’.  Simply, it can be understood as 
‘ the conditional release of an offender on the promise of good 
behavior’. In the 1965, the Hon’ble Supreme Court noticed that 
this Probation of Offenders Act is a mile stone in the progress 
of the modern liberal trend of reform in the field of penology[2]. 
The underlying object of the provisions of this Act obviously is 
that an accused person should be given a chance of 
reformation which he would lose in case he is incarcerated in 
prison and associates with hardened criminals. The Probation

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn1
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn2
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of Offenders Act,1958 consists only 19 sections[3]. These
provisions are very to understand. What all requires is that
application of this provisions with due attention. The Probation
of Offenders is a Social legislation which is meant to reform
juvenile offenders so as to prevent then from becoming
hardened criminal by providing an educative and reformative
treatment to them by the Government. This is observed in
Musadhan vs State of Maharastra, AIR 1976 SC 2566

HOW TO UNDERSTAND THE PROBATION OF OFFENDERS
ACT,1958.

This is a simply Act to understand but is very important Act. 
For easy understanding and remembering the provisions of the 
Act, firstly, we have to divide the provisions into six (6) 
categories (i). Sections 1 deals with short, title, extent and 
commencement of the Act whereas section 2 deals with 
definitions[4]; (ii). Sections 3 to 12 of the Act are very important 
inasmuch as these provisions deal with ‘Role of Court’ for the 
application of provisions of the Act; (iii). Section 13 to 16 deal 
with ‘Role of Probation Officer’; (iv).  Section 17 deals with 
power of Government to make rules; (v) section 18 deals with 
saving of operation of certain enactments; and (vi). section 19 
says as to application of this Act to certain States. Out of these 
six categories, section 3 to 12 of the Act need some discussion 
whereas elaborate discussion as to other categories is not 
necessary because one can easily understand those by 
reading them. Therefore, this article give succinct information 
mostly with regard to section 3 to 12 of the Act. To avoid 
confusion, section 3 to 12 of the Act will be discussed under

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn3
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn4


211

the heading of ‘Role of Courts’.

ROLE OF COURTS:

Sections 3 to 12 say the procedure to the Court to release the
offender either on admonition or on probation of good 
conduct. There are five (5) important aspects which need to be
discussed for better application of these provisions. Other
aspects do not need much discussion because those are very
easy to undertand. The Five aspects are  1. Admonition; 2.
Probation of Good Conduct; 3.Compensation and Costs; 4.
Offenders under 21 years of age; 5. Report of Probation Officer.

(1). Admonition (Section 3):-

Admonition means reprimand. (In Telugu,  ■■■■■■

■■■■■■■, ■■■■■■■■). Section 3 of the Act says about the
procedure how an offender can be benefitted on the ground of
admonition. The Court has to power to release offenders after
admonition under section 3 of the Act after satisfying the
following conditions:

1. For the offences punishable under section 379, or 380 or 381 
or 404 or 420 of Indian Penal Code,1860 or any offence 
punishable with imprisonment for not more than two years, or 
with fine, or with both, under the Indian Penal Code or any 
other law; 2. Offender should not previously be convicted for 
the same offence. 3. The Court considers the nature of the 
offence and the character of the offender. 4. The Court may 
release the offender on probation of good conduct applying
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section 4 of the Act, instead of sentencing him. And 5. The
Court may release the offender after due admonition, instead of
sentencing him.

(2). Probation of good conduct :- Section 4 of the Act is very
important provision. The following important points are to be
remembered to apply this provision.

(1) Section of 4 of the Act is not applicable if the offender is 
found guilty for offence  with death or imprisonment for life. (2) 
Section 4 of the Act applies to all offences except for offences 
punishable with death or imprisonment for life. It was observed 
in Smt. Devki v. State of Haryana,AIR 1979 SC 1948 that 
Section 4 would not be extended to the abominable culprit who 
was found guilty of abducting a teenage girl and forced her to 
sexual submission with commercial motive. (3)  The Court has 
to consider the  circumstances of the case including the nature 
of the offence and the character of the offender. (4). Under this 
section, without sentencing the offender to any punishment, 
the Court may release the offender on probation of good 
conduct.  The Court may give direction to the offender to 
execute bond, with or without sureties[6], to appear and 
receive sentence when called upon during such period which 
should not exceed period of three years. The Court may direct 
the offender to maintain keep the peace and be of good 
behavior.  (5) Report of Probation officer is not mandatory to 
apply this provision but if report is available on the record, the 
Court shall take into consideration the report of probation 
officer before making an order of probation of good conduct. 
(6)  In addition to passing the order of release the offender on

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn6
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probation of good conduct, the court may pass supervision
order. The period of supervision should not be less than one
year. In such a case, Probation officer will supervise the
offender for such a period. The name of Probation officer
should be mentioned in the supervision order. The Court may
put appropriate conditions in the supervision order and the
court making a supervision order under sub-section (3) shall
explain to the offender the terms and conditions of the order.
Such supervision order should forthwith be furnished to the
offender.

(3). Compensation and costs.

If an offender is released under section 3 or 4 of the Act, the
Court may further direct the offender to pay compensation and
costs to the victim for loss or injury to the victim (section 5 of
the Act). It was observed in Rajeshwari Prasad v. Ram Babu
Gupta, AIR 1961 Pat 19,  while assessing the quantum of
compensation, it is purely in the discretion of the court to allow
compensation and costs if it thinks reasonable in the case.

(4). Offenders under 21 years of age:-

Although there is some restrictions under section 3 of the Act 
to release the accused on admonition or probation of good 
conduct, section 6 can be applied to all offence except an 
offence punishable with death or imprisonment for life[7]. This 
provision says offenders who are under 21 years of age are not 
sent to prison which offence is not so serious as to warrant 
imprisonment for life. Age of offender has to be reckoned on

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn7
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the date of commission of the offence as was considered in
AIR 1977 SC 698. In all cases where accused is below 21 years
of age, the Court shall call for the report of Probation Officer. If
the Court opines that it would not be desirable with offender
either on the ground of admonition (section 3) or on the ground
of release on probation of good conduct (section 4), the Court
can pass sentence of imprisonment on the offender who is
under 21 of years age but the Court cannot sentence him
without recording reasons for doing so. The Court has an
obligation to see whether section 3 or 4 of the Act applies or
not. For this purpose, the Court must call for the report of
Probation Officer. Therefore, report of Probation Officer is
mandatory when the offender is under 21 years of age. Further,
the Court also considers the fact and circumstances of the
case including the nature of the offence and the character,
physical and mental condition of the offender. Unless the Court
considers the report of Probation Officer, it is difficult to the
court to come to conclusion whether section 3 or 4 of applies
or not. Therefore, report of Probation Officer is mandatory
under section 6 of the Act. On receiving report, the Court
peruses it and decides whether the offender can be released
on admonition or probation  of good conduct or not. After
perusal of report, if the court opines that offender shall not be
released applying section 3 or section 4 of the Act, the Court
can pass sentence on the offender recording reasons for doing
so.

(5). Report of probation officer       
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Inasmuch as the character, physical and mental condition of 
the offender are essential factor for consideration, the report of 
the Probation Officer is very important. Section 4 says Before 
making any order under sub-section (1), the court shall take 
into consideration the report, if any, of the probation officer 
concerned in relation to the case. The word ‘ if any’ has some 
meaning. It can be easily understood that no report of 
Probation officer is mandatory to release the offender on 
probation of good conduct. However, if such report is available 
on the record, the Court shall not ignore it and that the Court 
shall take the report in consideration. No Probation Officer’s 
report is necessary to apply section 4 of the PO Act but such 
report is must under section 6 of PO Act if the offender is 
under 21 years of year  Now, let me allow to consider the 
section 6(2) of PO Act. The words ‘the court shall call for a 
report from the probation officer and consider the report, if 
any, and any other information available to it relating to the 
character and physical and mental condition of the offender’ 
have some meaning. One can understand that the Court shall 
call for the report of Probation Officer under this provision. It is 
the duty of the Court.  As was observed in AIR 1983 SC 654, 
Section 6 lays down an injunction on the Court not to impose a 
sentence on persons who are below the age of 21 years for the 
offences punishable with imprisonment but not with 
imprisonment for life. It is now pertinent to see  the words in 
section 6(2) of the Act ‘and consider the report, if any,’. The 
word ‘ if any’ is found in section 6(2) of the Act like in section 
4(2) of the Act. As already observed supra, the Court shall call 
for report. Now, the question is that if report of Probation
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Officer is not called and there is no material available on the
record as to character, physical and mental condition of the
offender, what the court has to do. It was noticed in
Dasappa v. State of Mysore, AIR 1965 Mys 224, where the fact
as to the age of the offender was never brought to the notice of
the court nor was there any evidence as regards his character,
the section did not prohibit the passing of an order of
imprisonment against accused found guilty of an offence
though he is under twenty-one years of age.   As  per this
ruling, although there is no evendence as to character and age
of the offender, the court has power to order imprisonment
against accused.

 

CASE-LAW ON SECTIONS 3, 4 AND 6 OF THE PO ACT

SECTION 3 SECTION 4 SECTION 6
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1. The Hon’ble Apex Court
heldin Keshav Sitaram

Sali v. State of
Maharashtra, AIR 1983 SC 291 
that in a case of petty theft the

High Court should have
extended the benefit of either

section 360 of the Code of
Criminal Procedure or sections

3 and 4 of the Probation of
Offenders Act to the appellant

instead of imposing a sentence
of fine on him.(2) In

Basikesan v. State of
Orissa, AIR 1967 Ori 4, it was
considered that a  youth of 20
years was found guilty of an

offence punishable under
section 380 of Indian Penal
Code, 1860 and no previous

conviction was proved against
him. It was held by the court

that the offence committed by
the accused was not out of
deliberate preparation or

design but it was a fit case for
application of section 3 and he

be released after due
admonition;

(3) In the case of
Ahmed v. State of

Rajasthan,AIR 1967 Raj 190, it
was observed that  the benefit
of this Act can not be extended
to a person who has indulged
in an act which has resulted
into an explosive situation
leading to possibilities of

communal tension;

 

(1) If the court forms the opinion
that it is expedient to release the

offender on probation for his
good conduct regard being had

to the circumstances of the case.
One of the circumstances which
cannot be sidelined in forming

the said opinion is “the nature of
the offence”. Thus section 4 can

be resorted to when the court
considers the circumstances of

the case, particularly the “nature
of the offence” and the court

forms its opinion that it is
suitable and appropriate for

accomplishing a specified object
that the offender can be released

on probition of good
conduct; Dalbir Singh v. State of
Haryana, AIR 2000 SC 1677.(2)
The provision of this section

should not be mistaken as undue
leniency not should it be applied
leniently in undeserving cases
where the offender in his early

twenties, committed a
reprehensible offence of rape on
his neighbour’s wife, the court

refused to release him on
probation and convicted him in

view of the heinous nature of the
crime; Phul Singh v. State of
Haryana, AIR 1980 SC 249.

(3) In case of gold smuggling, the
Supreme Court has declined to

accord to the accused found
guilty, the benefit of Probation of

Offenders Act because
smuggling of gold not only

affects public revenue and public
economy, but often escapes

detection; State of
Maharashtra v. Natverlal, AIR

1980 SC 593.

 

1. As was held in Daulat Ramv. State
of Haryana, AIR 1972 SC 2434, the

object of section 6 is to ensure that
juvenile offenders are not sent to jail

for offences which are not so
serious as to warrant imprisonment
for life, with a view to prevent them
from contamination due to contact
with hardened criminals of the jail.
Therefore, the provision should be
liberally construed keeping in view
the spirit embodied therein;2. It was

noticed in Dasappa v. State of
Mysore, AIR 1965 Mys 224, where

the fact as to the age of the offender
was never brought to the notice of

the court nor was there any
evidence as regards his character,

the section did not prohibit the
passing of an order of imprisonment
against accused found guilty of an

offence though he is under
twenty-one years of age.

3. It was held in Ramji
Nissar v. State of Bihar; AIR 1963

SC 1088, the question of age of the
person is relevant not for the

purpose of determining his guilt but
only for the purpose of punishment

which he should suffer for the
offence of which he is found guilty.
Therefore, where a court found that
offender was not under the age of
21 years on the date when court

found him guilty, sub-section (1) of
section 6 will not apply;

4. It was considered in
MafaldinaFernandese v. State, AIR

1968 Goa 103 that the section
contemplates than an offence

punishable with imprisonment, not
being imprisonment for life, must

invariably be allowed to be released
on admonition or probation unless
there are reasons to be recorded

having regard to the nature of
offence and the character of

offender;
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FOR WHAT OFFENCES, IT CANNOT BE APPLIED?

It was settled law that nobody can claim benefit under PO Act
as a matter of right.  This was clearly held in AIR 2001 SC 2058.
It was observed in State Of Sikkim vs Dorjee Sherpa And Ors,
1998 CriLJ 2685 that decisions reported in AIR 1983 SC 654 :
1983 Cri LJ 1043 (Masarullah v. 1State of Tamilnadu) and 1981
(Supp) SCC 17 (Aitah Chander v. State of A.P.) have also been
referred to contend that the Court should not take technical
views in such cases and should take into consideration some
other aspects such as possibility of losing the job, for invoking
the provisions of Probation of Offenders Act even in serious
offences. It has further been contended that the Court should
also take into consideration that the convicts belonging to
middle class families without any criminal antecedent often
become victim of circumstances because of undesirable
company and other evil influences available to such young
generation. Provisions of Probation of Offenders Act,1958
normally cannot be applied to the following offences:

1. ACB cases (AIR 1983 SCC 359).

2. Section 304 part-II of IPC [8],

3. NDPS Cases ( (2002) 9 SCC 620),

4. Section 304-A (AIR 2000 SC 1677),

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn8
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5. Section 325 IPC[9],

6. Sections 409, 467, 471 IPC (AIR 2001 SC 2058;),

7. Kidnap and, abduction (AIR 1979 SC 1948),

8. Habitual offenders, (Kamroonissa v. State of Maharashtra,
AIR 1974 SC 2117), etc.

CONCUSION:

Probation of Offenders Act to provide for the release of 
offenders on probation or after due admonition and for matters 
connected therewith. In the case of Ramji Missir v. State of 
Bihar [1962] Supp. 2 S.C.R. 745 wherein Supreme Court while 
dealing with the Probation of Offenders Act observed that its 
beneficial provisions should receive wide interpretation and 
should not be read in a restricted sense. Nobody can claim 
benefit under PO Act as a matter of right. (AIR 2001 SC 2058). 
Report of Probation Officer referred to in sub section 2 of 
section 4 or section 6 (2) must be confidential. To apply section 
6 of PO Act, Court shall call for report as required under 
section 6 (2) of the Act. But, to invoke section 4, if there is 
report of Probation Officer, Court shall take it into 
consideration.There is no age restriction to apply section 4 of 
PO Act.(AIR 1982 SC 784(1)). Section 6 lays down an injunction 
on the Court not to impose a sentence on persons who are 
below the age of 21 years for the offences punishable with 
imprisonment but not with imprisonment for life. (AIR 1983 SC

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftn9
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654). Section 8 says that court can vary the conditions of
probation. Section 9 says that Court can pass sentence
offender for the original offence, if he falis to observe
conditions. Section 10 says that Cr.P.C applies as to sureties.
Under section 11 of PO Act, appeal, revision Courts have
power to make order under the PO Act. Section 12 deals with
removal of disqualification attaching to conviction but  the
offender who subsequently sentenced for the original offence.
Section 13 says as to appointment of Probation Officer, section
14 says duties of Probation Officer such as inquiry,
supervision, advice and assist offenders etc. Section 15 says
PO must be public servant; section 16 gives protection, for
acts of good faith, to PO. Section 17 says that the State Govt
has power to make rules; Section 18 Saving claused as to
Section 31 of Reformatory Schools Act,1897, or section 5 of the
Prevention of Corruption Act,1947 or any law in force in any
State relating Juvenile Offenders or Borstal Schools. Section
19 says as to application of this Act to certain States.

[1] Ishar Das vs State of Punjab, AIR 1972 SC 1295

[2] Rattan Lal v. State of Punjab, 1965CriLJ360,
MANU/SC/0072/1964

[3]  Section 20 of the Act applies to State of Gujarat

[4]  Short title, extent and commencement.—(1) This Act may 
be called the Probation of Offenders Act, 1958. (2) It extends to 
the whole of India except the State of Jammu and Kashmir. (3)

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref1
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref2
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref3
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref4
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It shall come into force in a State on such date as the State
Government may, by notification in the Official Gazette
appoint, and different dates may be appointed for different
parts of the State. Section 2 of the Act deals with
Definitions.—In this Act, unless the context otherwise
requires— (a) “Code” means the Code of Criminal Procedure,
1898 (5 of 1898)[Now see Code of Criminal Procedure, 1973 (2
of 1974)]; (b)  “probation officer” means an officer appointed to
be a probation officer or recognised as such under section 13;
(c)     “prescribed” means prescribed by rules made under this
Act; (d)     words and expressions used but not defined in this
Act and defined in the Code of Criminal Procedure, 1898 (5 of
1898) [Now see Code of Criminal Procedure, 1973 (2 of 1974)],
shall have the meanings respectively assigned to them in that
Code.

[5]  The benefit of section 3 or section 4 of the Probation of
Offenders Act is subject to the limitation laid down in these
provisions. The word ‘may’ in section 4 does not mean ‘must’.
This was observed in  Ram Prakash v. State of Himachal
Pradesh, AIR 1973 SC 780.

[6]   As was held in Dasappa vs  State of Mysore, AIR 1965 Mys
224,  the release of probationer on bond with or without
sureties on probation of good conduct is, in nature, a
preventive measure which seeks to save the offender from the
evil effects of institutional incarceration and affords him an
opportunity of reformation within the community itself. It is a
discretionary remedy rather than a mandatory one.

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref5
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref6
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[7] The benefit of Probation of Offenders Act cannot be given
to an accused convicted of an offence punishable with
imprisonment for life. This was held that State of Gujarat v. A.
Chauhan, AIR 1983 SC 359.

[8] 1994 SCC (Crl.)1715

[9] AIR 1977 SC 784 (1). But, in another case (AIR 1977 SC
1991), PO Act applied for offence under section 325IPC

https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref7
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref8
https://articlesonlaw.wordpress.com/Users/user/Desktop/PO%20ACT.doc#_ftnref9
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SUIT FOR SPECIFIC PERFORMANCE OF CONTRACT-
PRACTICAL PROBLEMS

 SUIT FOR SPECIFIC PERFORMANCE OF CONTRACT-
PRACTICAL PROBLEMS                                                           

                                                

INTRODUCTORY:-

Specific performance is a remedy developed by principle of
equity. A party to a contract who is damaged because the
contract is breached by another party has the option to file a
suit for specific performance compelling to perform his part of
contract. Before an equity court will compel specific
performance, however, the contract must be one which can be
specifically performed. Section 16 (c)  of the Act envisages that
plaintiff must plead and prove that he had performed or has
always been ready and willing to perform the essential terms of
the contract which are to be performed by him, other than
those terms the performance of which has been prevented or
waived by the defendant. In our country, most of the specific
performance suits relate to sales of immoveable properties and
to some extent, transfer of shares. As the law of specific
performance is basically founded on equity, considerations
such as conduct of the plaintiff, the element of hardship that
may be caused to one of the parties, the availability of
adequate alternative relief and such other matters are taken
into consideration. It is a discretionary relief.
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SUIT FOR SPECIFIC PERFORMANCE:

Illustration

A is owner of land. He executed an unregistered agreement of
sale in favour of B and received Rs. 50,000/- as an advance out
of sale price of Rs.1,00,000/-. A has to execute a Regd. Sale
deed within three months from date of execution of agreement
of sale. But, A refused to execute Regd. Sale deed and sold the
said property to C for higher price. B can sue against A  for
specific performance.

From the above illustration, no doubt, B can file a suit for
specific performance. This case involve several aspects such
as, whether plaintiff is ready and willing to perform his part of
contract or not; when would time is essence of contract?; Can
C be impleaded in the suit as party? Is escalation of price is a
ground in such a suit? Question of Lis Pendens; whether B is
entitled for damages and compensation or not; whether an
unregistered agreement of sale is admissible or not  etc. All
these aspects are dealt in the following paragraphs with
relevant illustrations.

ELEMENTS THAT ARE INVOLVED IN A SUIT FOR SPECIFIC
PERFORMANCE OF SUIT:-

Valid Contract :-

Normally, suit for specific performance of contract based on 
agreement of sale. Vague and uncertain agreement could not
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be given effect to.(Vimlesh Kumari Kulshrestha vs
Sambhajirao, 2008 (2) Supreme 127). It was observed in
Ambica Prasad vs Naziran Bibi, AIR 1939 All 64], [Balram v
Natku, AIR 1928 PC 75 that there should be a valid contract for
suit for specific performance of contract.

Unregistered  agreement of sale :-

Un registered agreement of sale is admissible in evidence
under Section 49(c) of the Registration Act in a suit for specific
performance of contract. Unregistered sale deed is admissible
in evidence in a suit for specific performance.(S.Kaladevi vs
V.R.Somasundaram, AIR 2010 SC 1654).

 Conduct of the parties:-

Any person seeking benefit of specific performance of contract
must manifest that his conduct has been blemishless
(H.P.Pyarejan vs Dasappa, AIR 2006 SC 1144). Similarly,
conduct of defendant cannot be ignored (Silvey vs Arun
Varghese, AIR 2008 SC 1568). The relief of specific
performance is discretionary (V.R.Sudhakara Rao vs
T.V.Kameswari, (2007) 6 SCC 650). It was held in  Aniglase
Yohannan v. Ramlatha, 2005 (7) SCC 534 that  if the pleadings
manifest that the conduct of the plaintiff entitles him to get the
relief on perusal of the plaint he should not be denied the relief.

Readiness and Willingness:-
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Section 16(c) of the Act mandates the plaintiff to aver in the
plaint and establish the fact by evidence aliunde that he has
always been ready and willing to perform his part of the
contract. Distinction between “readiness” and “willingness” is
that the former refers to financial capacity and the latter to the
conduct of the Plaintiff wanting performance ((2011)1SCC429).
 The plaintiff’s readiness and willingness, which is a condition
precedent, must be in accordance with the terms of the
agreement (Bala Krishna vs Bhgawan Das, AIR 2008 SC 1786),
however, the plaintiff need not carry money in his hand
(M.K.Watts vs Usha Sharma, AIR 2004 P&H 295). In a suit for
specific performance, plaintiff is to approach Court with clean
hands.(G.Jayashree vs Bhagawan Das, AIR 2009 SC 1749).
Right from the date of the execution till date of the decree he
must prove that he is ready and has always been willing to
perform his part of the contract.( N.P. Thirugnanam v. Dr. R.
Jagan Mohan Rao and Ors, (1995) 5 SCC 115 at para 5). Even
subsequent purchaser is entitled to raise objection as to
readiness and willingness.(AIR 2009 SC 2157). To know the
consequences in the case of absence of plea of readiness and
willingness in the plaint, see ruling J.P. Builders and Anr.
Vs. A. Ramadas Rao and Anr, (2011)1SCC429).

Time is essence of contract:-

From the decision of a Constitution Bench of the Hon’ble 
Supreme Court in Chand Rani v.Kamal 
Rani MANU/SC/0285/1993 : 1993 (1) SCC 519, it is clearly 
known that in the case of sale of immovable property, time is 
never regarded as the essence of the contract. An intention to
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make time the essence of the contract must be expressed in
unequivocal language. As to the point of limitation is
concerned, the suit for specific performance has to be filed
within reasonable time which depends upon facts and
circumstances of each case.(AIR 2009 SC 2157, Azhar
Sultana’s case).  Even if it is not of the essence of the contract,
the Court may infer that it is to be performed in a reasonable
time if the conditions are: 1. from the express terms of the
contract; 2. from the nature of the property; and 3. from the
surrounding circumstances, for example: the object of making
the contract.( Smt. Chand Rani (dead) by LRs. Vs. Smt. Kamal
Rani (dead) by LRs, 1993 (1) SCC 519)

Adding parties in specific performance suit:-

Order 1 Rule 10 CPC is wider than the scope of Order 22 Rule
10 CPC as to person whose presence before the court is
necessary or proper for effective adjudication of the issue
involved in the suit. . Order 22 Rule 10 CPC is an enabling
provision and that it has certain parameters to continue the
suit where right to sue is survival. Order 22, Rule 10, C.P.C.
speaks of cases of an assignment, creation or devolution of
any interest during the pendency of a suit and the suit may, by
leave of the Court, be continued by or against the person to or
upon whom such interest has come or devolved.         (See the
ruling Lingaraja Mohanty vs Binodini Mohanty & Ors. on 20
April, 2011; Thomson Press (India) Ltd. Vs. Nanak Builders and
Investors P. Ltd. and Ors, 2013(3)SCALE26).

Essential elements to constitute ‘Lis Pendens’ :-
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Answer:- Section 52 of T.P.Act delas with ‘Lis Pendens’. In
order to constitute a lis pendens the following elements must
be present :-(I) There must be a suit or proceeding pending in a
Court of competent jurisdiction; (II) The suit or proceeding
must not be collusive; (III) The litigation must be one in which
right to immovable property is directly and specifically in
question; (IV) There must be a transfer of or otherwise dealing
with the property in dispute by any party to the litigation; (V)
Such transfer must affect the rights of the other party that may
ultimately accrue under the terms of the decree or order.

PRACTICAL PROBLEMS IN A SUIT FOR SPECIFIC
PERFORMANCE

Problem No.1:- What will the Court consider to adjudge the
readiness and willingness of plaintiff in a suit for specific
performance?

ANSWER:-  To adjudge whether the Plaintiff is ready and
willing to perform his part of the contract, the Court must take
into consideration the conduct of the Plaintiff prior and
subsequent to the filing of the suit along with other attending
circumstances and to prove willingness to perform plaintiff
must enter witness box. Right from the date of the execution
till date of the decree, he must prove that he is ready and has
always been willing to perform his part of the contract.  (Man
Kaur (dead) by LRS. Vs.  Hartar Singh Sangha,
(2010)10SCC512)
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Problem No.2:-  Vendor executed an agreement of sale with a
condition that in the event of his  failure to execute a sale deed,
the purchaser will not be entitled for specific performance but
will only be entitled for return of the earnest money and/or
payment of a sum named as liquidated damages. In such a
case, whether suit for specific performance can be decreed?

Answer:- Liquidated damages means  an amount contractually
stipulated as a reasonable estimation of actual damage to be
recovered by one party if the other party breaches. As the
intention of the parties to bar specific performance of the
contract and provide only for damages in the event of breach,
is clearly expressed, the court may not grant specific
performance, but can award liquidated damages and refund of
earnest money.

 Problem No.3:- The agreement of sale provides that in the
event of breach by either party the purchaser will be entitled to
specific performance, but the party in breach will have the
option, instead of performing the contract, to pay a named
amount as liquidated damages to the aggrieved party and on
such payment, the aggrieved party shall not be entitled to
specific performance. If that is so, whether the plaintiff is
entitled for specific performance?

Answer:-  In such a case, the purchaser will not be entitled to
specific performance, as the terms of the contract give the
party in default an option of paying money in lieu of specific
performance.
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Problem No.4:- If the purchaser failed to pay Rs. 4,00,000 within
one month and thereby prevented the vendor from purchasing
another property and shifting to such premises, the vendor will
not be able to perform his obligation to deliver vacant
possession.  If so, whether such contract is valid?

Answer:- Section 53 of Indian Contract Act,1872  provides
answer to this problem. Further, the following illustration
succinctly explains solution for the problem.

Illustration:-

‘’ ‘A’ executed an agreement of sale in favour of B. advance of
Rs 4,00,000/- was paid to A out of sale price of Rs.10,00,000/-.
Rs.4,00,000/- is to be paid to paid within one month to A to
enable him to purchase an alternative property and to shift his
residence from the property agreed to be sold, and sale deed
has to be executed within three months from the date of
agreement of sale and vacant possession of the premises
should be given, against payment of balance price. If ‘B’ failed
to pay Rs. 4,00,000 within one month and thereby prevented A
from purchasing another property and shifting to such
premises, ‘A’ will not be able to perform his obligation to
deliver vacant possession. Thus the contract becomes
voidable at the option of ‘A’ ‘’.

If the purchaser failed to pay Rs. 4,00,000 within one month 
and thereby prevented the vendor from purchasing another 
property and shifting to such premises, the vendor will not be 
able to perform his obligation to deliver vacant possession.
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Thus the contract becomes voidable at the option of the
vendor. (Mrs. Saradamani Kandappan’s case, (2011)12SCC18)

Problem No.5 :- Vendor did not sign on agreement of sale but
vendee signed. In such a case, suit for specific performance is
maintainable?

The answer is affirmative. Suit for specific performance is
maintainable in such a case. See the following illustration.

Illustration:-

A is owner of land and receives Rs.80,000/- from B as an
advance out of sale consideration of Rs.2,00,000/-. B vendee 
alone signed on the agreement of sale but A vendor did not
sign on it. Later, A cannot contend that such agreement is
invalid for want of his signature. Specific performance is
maintainable.

The case of similar instance was decided in the case of Adbul
Hakkem vs Naiyaz Ahmed, AIR 2004 AP 299, where the
defendant contended that the plaintiff vendee alone signed the
sale agreement but not the defendant vendor, as such there
can be no contract, cannot be accepted. The Court held that
specific performance is maintainable.

Problem No.6 :- Can a purchaser from a co-parcener enforce
specific performance?



232

Answer to this question is that a purchaser from a co-parcener
can enforce specific performance of his contract against the
other co-parceners.

Illustration:-

“A and B are joint tenants of land, his undivided moiety of
which either may be alien in his lifetime, but which, subject to
that right, devolves on the survivor. A contracts to sell his
moiety to C, and dies. C may enforce specific performance of
the contract against B.”

The above illustration, which is undoubtedly covered by the
terms of the section 15 of the Act, is substantially the present
case and shows that a purchaser from a co-parcener can
enforce specific performance of his contract against the other
co-parceners. (See 40 Ind Cas 429, T. Rangayya Reddy vs V.S.
Subramanya Aiyar And Ors)

 

Problem No.7 :- If the plaintiff suffers losses in consequence of
a contract. If that be so, whether specific performance of
contract is maintainable?

Answer:- Yes. The following illustration succinctly explains
about maintainability of the suit for specific performance.

Illustration.
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A Sells land to a railway-company who contracts t execute
certain works for his convenience. The company takes the land
and use it for their railway. Specific performance of the
contract to execute the work should be decreed in favour of A.

This illustration is useful to understand section 20 (3) of the
Act. The Court can properly exercise discretion to decree a suit
for specific performance in any case where the plaintiff has
suffered losses in consequences of a contract.

Section 20 and illustration therein of Specific Relief Act,
1977(1920 A.D.) of Jammu & Kashmir which is applicable to the
parties makes it explicitly clear thus:

A contract, otherwise proper to be specifically enforced, may
be  enforced, though a sum be named in it as the amount to be
paid in case of its breach, and the party in default is willing to
pay the same. (Manzoor Ahmed Margray  Vs.  Gulam Hassan
Aram & Ors, 2003(6)ALT15(SC), 1999(6)SCALE350)

Illustration

A contracts to grant B an under-lease of property held by A
under C, and that he will apply to C for a licence necessary to
the validity of the under-lease, and that, if the licence is not
procured, A will pay B Rs. 10,000. A refuses to apply for the
licence and offers to pay B Rs. 10,000. B is nevertheless
entitled to have the contract specifically enforced if C consents
to give the licence.
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Problem No.8 :- A party to a contract is unable to perform the
whole of his part of it, and the part which must be left
unperformed forms a considerable portion of the whole, or
does not admit of compensation in money. If so, whether he is
entitled to obtain a decree for specific performance?

Answer: – Where a party to a contract is unable to perform the
whole of his part of it, and the part which must be left
unperformed forms a considerable portion of the whole, or
does not admit of compensation in money, he is not entitled to
obtain a decree for specific performance.  But the Court may,
at the suit of the other party, direct the party in default to
perform specifically so much of his part of the contract as he
can perform: provided that the plaintiff relinquishes all claim to
farther performance, and all right to compensation either for
the deficiency, or for the loss or damage sustained by him
through the default of the defendant. (Manzoor Ahmed
Margray  Vs.  Gulam Hassan Aram & Ors, 2003(6)ALT15(SC),
1999(6)SCALE350). The following illustration also gives answer
to the problem.

Illustration:-

A contracts to sell to B a piece of land consisting of 100 
bighas. It turns out that 50 bighas of the land belong to A, and 
the other 50 bighas to a stranger, who refuses to part with 
them. A cannot obtain a decree against B for the specific 
performance of the contract; but if B is willing to pay the price 
agreed upon, and to take the 50 bighas which belong to A, 
waiving all right to compensation either for the deficiency or
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for loss sustained by him through A’s neglect or default, B is
entitled to a decree directing A to convey those 50 bighas to
him on payment of the purchase-money.

Problem No.9 :- The agreement of sale provides that in the
event of breach by the vendor, the purchaser shall be entitled
to an amount equivalent to the earnest money as damages. The
agreement is silent as to specific performance. In such a case,
whether the court can direct specific performance by the
vendor?

Answer:- Even if there is no provision in the contract for
specific performance, the court can direct specific
performance by the vendor, if breach is established. But the
court has the option, as per Section 21 of the Act, to award
damages, if it comes to the conclusion that it is not a fit case
for granting specific performance. (Man Kaur (dead) by LRS.
Vs.  Hartar Singh Sangha, (2010)10SCC512)

CONCLUSION:-

Inasmuch as the conduct of parties is very much important in a 
suit for specific performance, the party who seek for relief of 
specific performance must approach the Court of law with 
clean hands. Further, while preparing plaint and written 
statement of the parties, proper care and caution must be 
taken and the relief must be clear and specific. I may conclude 
with observations of Lord Chancellor Cottenham in Tasker v. 
Small 1834 (40) English Report 848 that “It is not disputed that, 
generally, to a bill for a specific performance of a contract for
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sale, the parties to the contract only are the proper parties;
and, when the ground of the jurisdiction of Courts of Equity in
suits of that kind is considered it could not properly be
otherwise. The Court assumes jurisdiction in such cases,
because a Court of law, giving damages only for the non-
performance of the contract, in many cases does not afford an
adequate remedy. But, in equity, as well as in law, the contract
constitutes the right and regulates the liabilities of the parties;
and the object of both proceedings is to place the party
complaining as nearly as possible in the same situation as the
defendant had agreed that he should be placed in. It is obvious
that persons, strangers to the contract, and, therefore, neither
entitled to the right, nor subject to the liabilities which arise out
of it, are as much strangers to a proceeding to enforce the
execution of it as they are to a proceeding to recover damages
for the breach of it.”

-x-
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LAW ON SPECIFIC PERFORMANCE OF CONTRACT

LAW ON SPECIFIC PERFORMANCE OF CONTRACT

                                                                                                                     

Introductory:-

A contract is an agreement upon sufficient consideration to do
or not to do a particular act. The party on whom this
contractual obligation rests must not fails to discharge such
obligation. In case of his failure, the other party will have a
right sue for performance of the contract. This is called
‘Specific Performance’. Orders of specific performance are
granted when damages are not an adequate remedy, and in
some specific cases such as land sale. Such orders are
discretionary, as with all equitable remedies, so the availability
of this remedy will depend on whether it is appropriate in the
circumstances of the case. Under current law, courts grant
specific performance when they  perceive that damages will be
inadequate compensation. Specific performance is deemed an
extraordinary remedy, awarded at the court’s discretion

Sections 9-25 deal with specific performance of contracts:
Basic rules.

1. Decree of specific performance is discretionary relief.
[Sukumar vs Susheel, 76 C.W.N 116] [See section 20 of
S.R.Act]
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2. There should be a valid contract.[ Ambica Prasad vs
Naziran Bibi, AIR 1939 All 64], [Balram v Natku, AIR 1928 PC
75]

3. If damages are an adequate remedy, no specific
performance would be ordered.

4. For the act which requires continued supervision of the
Court, no specific performance would be ordered. (Sec.14
(1) (d))

5. no specific performance would be ordered for contracts for
personal work or service

6. ‘Equity’ will insist on the principle of mutuality

7. The person against whom the relief is claimed may take
plea by way of defence under law relating to contract.
(Sec.9)

 

Question no. 1:- What are the defences available under law of
contract?

Answer:- The defences that are available under law of contract
are :-

1. Incapacity of parties
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2. Uncertainty of contract

3. Absence of concluded contract

4. Fraud

5. Misrepresentation

6. Mistake

7. Illegality or want of authority to enter into contract

Question no.2 :- When can  specific performance of a contract
be enforced?

Answer:- According to section 10 of the Act, the specific
performance of contract can be enforced in the following
cases:-

1. If there exists no standard for ascertaining the actual
damage caused by the non performance of the act which
agreed to be done

2. When pecuniary compensation for its non performance
would not afford adequate relief.

3. When it is probable that pecuniary compensation cannot be
got for the non performance of the act agreed to be done
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Question no.3 :- Can part of contract be enforced?

Answer:- According to section 12 of the Act, the specific
performance of  part of contract may be enforced in the
following cases:-

1. Section 12 of the Act corresponds to Sections 13 to 17 of
the Act with certain modifications.

2. Section 12 (1), (2) and (4) of the Act provide exceptions to
the general rule of specific performance of a part of a
contract.

3. As a general rule, a contract is intended to be deal with as a
whole but not piecemeal. However, section 12(1) is an
exception to the general rule. Lord Romilly M.R opined that
‘the Court can not specifically perform the contract piece
meal but it must be performed in its entirety if performed at
all’.

4. The part unperformed must be a considerable portion of the
whole; or

5. It does not admit of compensation in money;

6. The part to the contract who is not in default can sue for
part performance

Question no.4 :- What type of contracts cannot be enforced?



241

Answer:- Under section 14 of the Act, the following contracts
cannot be enforced:

1. Contracts in which compensation in money is an adequate
relief.[ See section 14 (1) (a) of S.R.Act) , [Devendar Singh
vs Syed Khaja, AIR 1973 SC 2457]

2. Contracts involving personal service.[Vaish Degree
College,Shamli vs Lakshmi Narayan, AIR 1976 SC 888]

3. Contracts with uncertain terms.

4. Contracts in its nature determinable

5. Contracts which or not valid in law

6. Contracts involving continuous supervision of the Court

7. Contracts to build or repair works  ( subject to some
exceptions) [Union Construction Co. vs Chief
Engineer,Estern Command,Lucknow,AIR 1960 All 72]

8. The Contract by Hindu parent or guardian to give a child in
marriage cannot be specifically enforced. [Gumpat Narain
Singh inre, ILR 1 Cal.74]

Question no.5:- Who can obtain Specific performance of a
contract?
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Answer:-  Section 15 of the Act says specific performance of a
contract may be obtained by

Any party thereto

1. The representative-in-interest, or the principal, or any party
thereto excepting where the earning skill, solvency or any
personal quality of such party is a material ingredient in the
court.

2. If personal skill of one party  is essential element of the
contract of specific performance  is frustrated with death of
that party and legal representative of that party cannot
demand specific performance of the contract

Question no.6 :- What are the defences avialbale to the
defendant in suit for specific performance  of contract?

Answer:-  The Defendant may set up any one of the follwing
defences in a suit for specific performance of contract.

1. Compensation in money would be adequate relief

2. Plaintiff’s unperformed part is large

3. Contract depends on personal qualifications or volition of
parties.[Motiram vs Khyli Ram, AIR 1967 All 484]

4. Wanting title
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5. Wanting  in mutuality

6. Contract is devoid of consideration

7. Essential part of contract has ceased to exist

8. Performance of contract would involve hardship to
defendant than the plaintiff

9. Performance of contract involves continuous duty over
three years

10. Uncertainty in terms of contract

Question no.7 :- Personal bars to relief under specific
performance of contract under section 16:-

Answer:- Specific performance of contract cannot be enforced
in favour of a person in the following cases:-

1. Who would not be entitled to recover compensation for its
breach; or

2. Who has become incapable of performing or violates any
essential term of, the contract that in his part remains to be
performed or acts in fraud of the contract, or willfully acts at
variance with or in subversion of the relation intended to be
established by the contract; or
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3. Who fails to aver and prove that he has performed or has
always been ready and willing to perform the essential
terms of the contract.

Question no.8 :- What does discretion and power of court
mean?

Answer:-  Section 20 of the Act says:-

1. The jurisdiction to decree specific performance is
discretionary.

2. The Court is not bound to grant such relief merely because
it is lawful to do.

3. The discretion of the Court should be arbitrary but sound
and reasonable, guarded by judicial principles and capable
of correction by a Court of appeal.

 

Question no.9 :- What are the circumstances in which the Court
can exercise its discretion properly ?

Answer:-

1. If the terms of contract give the plaintiff unfair advantage
over the defendant; or
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2. If the conduct of the parties of contract or other
circumstances, gives the plaintiff unfair advantage over the
defendant

3. If the performance of contract would involve hardship on
the defendant which he did not foresee, whereas its non
performance would involve no such hardship on the
plaintiff; or

4. Where the defendant entered into the contract under
circumstances which, though not rendering the contract
voidable makes it inequitable to enforce specific
performance

Question no.10 :-  What do the terms ‘Ready and willing to
perform’ mean? Whether the conduct of the plaintiff is to be
considered in a suit for Specific Performance Suit?

Answer:-  In N.P. Thirugnanam v. Dr. R. Jagan Mohan Rao and
Ors. MANU/SC/0025/1996 : (1995) 5 SCC 115 at para 5, this
Court held:

…Section 16(c) of the Act envisages that plaintiff must plead 
and prove that he had performed or has always been ready and 
willing to perform the essential terms of the contract which are 
to be performed by him, other than those terms the 
performance of which has been prevented or waived by the 
defendant. The continuous readiness and willingness on the 
part of the plaintiff is a condition precedent to grant the relief
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of specific performance. This circumstance is material and
relevant and is required to be considered by the court while
granting or refusing to grant the relief. If the plaintiff fails to
either aver or prove the same, he must fail. To adjudge whether
the plaintiff is ready and willing to perform his part of the
contract, the court must take into consideration the conduct of
the plaintiff prior and subsequent to the filing of the suit
alongwith other attending circumstances. The amount of
consideration which he has to pay to the defendant must of
necessity be proved to be available. Right from the date of the
execution till date of the decree he must prove that he is ready
and has always been willing to perform his part of the contract.
As stated, the factum of his readiness and willingness to
perform his part of the contract is to be adjudged with
reference to the conduct of the party and the attending
circumstances. The court may infer from the facts and
circumstances whether the plaintiff was always ready and
willing to perform his part of the contract.

Question no.11 :- Is specific performance of contract by Minor
enforceable?

Answer:-  Sri Kakulam Subrahmanyam and another Vs. Kurra
Subba Rao, AIR1948PC95, Held: A minor’s agreement being
now decided to be void, it is clear that there is no agreement to
be specifically enforced; and it is unnecessary to refer to
former decisions and distinctions, following English
authorities which were applicable only on the view now
overruled by the Privy Council.
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Question no.12 :- Is specific performance of contract by Agent
enforceable?

Answer:- An agent cannot personally enforce contracts
entered into by him on behalf of his principal not is he
personally bound by them in the absence of any contract to
that effect.  See section 230 of Indian Contract Act,1872.

Question no.13 :- Can Legal representative enforce specific
performance of contract?

Answer:-  The legal representative of a deceased party can
enforce a contract of sale . see ruling 1972 (2) MLJ 281, Dorai
Swany vs Kanuiappa.

Question no.14 :-  Whether specific performance of contract
can be granted with  doubtful title?

Answer:- No. Where the doubtfulness of the title cannot be
resolved except by proving certain intruinsic facts or by
agitating against the parties other than the parties to the
contract; the court cannot grant the relief of specific
performance;  A doubtful title is one regarding which some
doubt persists but a bad title one defective in its nature. See
Ahmedbhoy vs Sir Dinshaw.

Question no.15 :-  When Time is essence of contract?

Answer:- In AIR2011SC3234, 2011(5)ALD100(SC), Mrs. 
Saradamani Kandappan’s case, it was observed that the legal
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position is clear from the decision of a Constitution Bench of
this Court in Chand Rani v.Kamal Rani MANU/SC/0285/1993 :
1993 (1) SCC 519, wherein this Court outlined the principle
thus:

It is a well-accepted principle that in the case of sale of
immovable property, time is never regarded as the essence of
the contract. In fact, there is a presumption against time being
the essence of the contract. This principle is not in any way
different from that obtainable in England. Under the law of
equity which governs the rights of the parties in the case of
specific performance of contract to sell real estate, law looks
not at the letter but at the substance of the agreement. It has to
be ascertained whether under the terms of the contract the
parties named a specific time within which completion was to
take place, really and in substance it was intended that it
should be completed within a reasonable time. An intention to
make time the essence of the contract must be expressed in
unequivocal language.

In the case of Smt. Chand Rani (dead) by LRs. Vs. Smt. Kamal
Rani (dead) by LRs, 1993 (1) SCC 519, it was held that in the
case of sale of immovable property there is no presumption as
to time being the essence of the contract. Even if it is not of the
essence of the contract the Court may infer that it is to be
performed in a reasonable time if the conditions are:

1. from the express terms of the contract;

2. from the nature of the property; and
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3. from the surrounding circumstances, for example: the object
of making the contract.

Question no.16 : – Is suit for specific performance of contract
by one of joint promisees maintainable?

Answer:- Smt. Nirmala Bala Dasi and Anr. Vs. Sudarsan Jana
and Ors. AIR1980Cal258.  Reliance in this connection may also
be placed on the following passage from the judgment of Privy
Council in the case of Monghibai v. Cooverji Umersey, reported
in MANU/PR/0023/1939 : AIR 1939 PC 170 :–

“It has long been recognized that one or more of several
persons jointly interested can bring an action in respect of
joint property and if their right to sue is challenged can amend
by joining their co-contractors as plaintiffs if they will consent
or as co-defendants if they will not. Such cases as (1879) 11
Chn D 121 and (1898) 2 QB 380 are examples of this principle.
Nor indeed would it matter that a wrong person had originally
sued though he had no cause of action : See (1902) 2 KB 485.
Once all the parties are before the Court, it can make the
appropriate order and should give judgment in favour of all the
persons interested whether they be joined as plaintiffs or
defendants.”

Question no.17 :- Can an unregistered agreement of sale be
marked in suit for specific performance?

ANSWER:- (i) A document produced for inspection of the Court 
cannot be admitted in evidence under Section 49(c) of the
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Registration Act, if it is required registration under
Section 17 of the said Act.

(ii) Any document by whatever name called not creating,
declaring, assigning, limiting or extinguishing any right, title or
interest, but merely creating right to obtain another document
does not require registration under Section 17(1) of the
Registration Act.

(iii) As a necessary corollary a document of contract for safe of
immovable property creating right to obtain another document
shall not require registration by reason of the payment of
earnest money or whole or part of purchase money by the
purchaser.

(iv) In any event, the prohibition under Section 49(c) of the
Registration Act does not apply to an unregistered document
effecting immovable property in a suit for specific performance
under the Specific Relief Act or as evidence of part
performance of contract of as evidence of any collateral
transaction not required to be effected by registered document.

Question no. 18:- What are the essential elements to constitute
‘Lis Pendens’?

Answer:- In order to constitute a lis pendens the following
elements must be present :-

(I) There must be a suit or proceeding pending in a Court of
competent jurisdiction.
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(II) The suit or proceeding must not be collusive.

(III) The litigation must be one in which right to immovable
property is directly and specifically in question.

(IV) There must be a transfer of or otherwise dealing with the
property in dispute by any party to the litigation.

(V) Such transfer must affect the rights of the other party that
may ultimately accrue under the terms of the decree or order.

Question no. 19 :- Application of Order 22 Rule 10 of CPC and
Order 1 Rule 10 CPC in specific performance of contract?

Answer:- The object of Order 1, Rule 10, C.P.C. is to discourage
contest on technical pleas, and to save honest and bona fide
claimants from being non-suited. The power to strike out or
add parties can be exercised by the Court at any stage of the
proceedings. Under this Rule, a person may be added as a
party to the suit in the following two contingencies :- (i) When
he ought to have been joined as plaintiff or defendant, and is
not joined so, or (ii) When, without his presence, the questions
in the suit cannot be completely decided.

Order 1 Rule 10 cpc is wider than the scope Order 22 Rule 10 
Cpc. Order 22 Rule 10 Cpc is merely an enabling provision and 
that it has certain parameters. Order 22, Rule 10, C.P.C. speaks 
of cases of an assignment, creation or devolution of any 
interest during the pendency of a suit and the suit may, by 
leave of the Court, be continued by or against the person to or
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upon whom such interest has come or devolved. (See the
ruling Lingaraja Mohanty vs Binodini Mohanty & Ors. on 20
April, 2011)

Question no. 20:- Alternative relief of refund of earnest money

Answer:- Where the vendee suing for specific performance of
contract of sale in the same suit asked in the alternative for the
relief of refund of earnest money or advance money, paid
under the contract of sale, can, as an aggrieved person, prefer
appeal against the judgment and decree of the first court which
granted him only the relief of return of the earnest money or
advance money while denying him the relief of specific
performance. (See ruling AIR 1991 Madras 163, Ramani Ammal
vs Susilammal)

Question no. 21. Can amendment application be permitted
relating to compensation in a suit for specific performance?

Answer:- Where an amendment relates to relief of
compensation in lieu of or in addition to specific performance
where the plaintiff has not abandoned his relief of specific
performance the ourt will allow the amendment at any stage of
the proceeding. [See     AIR 1992 SC 1604, Jagdish Singh vs
Nathu Singh]

Question no. 22.  What is the distinction between ‘
Compensation’ and ‘ Damages’?
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Answer:-  In the case of Mahamed Mozaharal Ahad Vs.
Mahamed Azimaddin Bhuinya, AIR1923Cal507, Held: As Lord
Esher observed in Dixon v. Calcraft (1892) 1 Q.B. 458 (463) the
expression compensation is not ordinarily used as an
equivalent to damages, although as remarked by Fry, L.J. in
Skinners’ Co. v. Knight (1891)2 Q.B. 542 compensation may
often have to be measured by the same rule as damages in an
action for the breach. The term compensation as pointed out in
the Oxford Dictionary, signifies that which is given in
recompense, an equivalent rendered. Damages, on the other
hand; constitute the sum of money claimed or ad judged to be
paid in compensation for loss or injury sustained; the value
estimated in money, of something lost or withheld. The term
compensation etymologically suggests the image of balancing
one thing against another; its primary signification is
equivalence, and the secondary and more common meaning is
something given or obtained as an equivalent.

Question no. 23. Can Court make an order under section 151
CPc directing the plaintiff to file an undertaking that he will pay
some amount directed by the court to the defendant as
damages if he fails in the suit?

Answer:- A Court in exercise of inherent power under Section
151 of the Code cannot make an interim Order directing the
Plaintiff to file an undertaking that he will pay a sum directed
by the Court to the Defendant as damages in case he fails in
the suit. [2010(5)ALD124(SC), Vinod Seth Vs. Devinder Bajaj
and Anr.]
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Question no. 24. Is escalation in the price of the land ground to
deny relief of specific performance? Explain section 20 of SR
Act.

Answer.  Escalation in the price of the land cannot, by itself, be
a ground for denying relief of specific performance. In K.
Narendra v. Riviera Apartments (P) Ltd. (supra), this Court
interpreted Section 20 of the Act and laid down the following
propositions:

Section 20 of the Specific Relief Act, 1963 provides that the
jurisdiction to decree specific performance is discretionary and
the court is not bound to grant such relief merely because it is
lawful to do so; the discretion of the court is not arbitrary but
sound and reasonable, guided by judicial principles and
capable of correction by a court of appeal. Performance of the
contract involving some hardship on the Defendant which he
did not foresee while non-performance involving no such
hardship on the Plaintiff, is one of the circumstances in which
the court may properly exercise discretion not to decree
specific performance. The doctrine of comparative hardship
has been thus statutorily recognized in India. However, mere
inadequacy of consideration or the mere fact that the contract
is onerous to the Defendant or improvident in its nature, shall
not constitute an unfair advantage to the Plaintiff over the
Defendant or unforeseeable hardship on the Defendant.[ See
AIR2012SC2035,  Narinderjit Singh Vs. North Star Estate
Promoters Ltd.]
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Question no. 25. Whether grant of relief for specific
performance will cause hardship to Defendant within meaning
of Clause (b) of Sub-section (2) of Section 20 of Specific Relief
Act, 1963?      

Answer:- The question as to whether the grant of relief for
specific performance will cause hardship to the Defendant
within the meaning of Clause (b) of sub-section (2) of
Section 20 of the Specific Relief Act, 1963, being a question of
fact, the first appellate court without framing such an issue
ought not to have reversed the finding of the trial court while
concurring with it on all other issues with regard to the
Appellant’s entitlement to relief for specific performance of
contract.[ Prakash Chandra Vs. Narayan, AIR2012SC2826]

Question no. 26. When does ‘false representation’ disentitle the
plaintiff to t he equitable relief under section 22 of the Act?

Answer:- The question naturally arises as to whether this false
representation disentitles the plaintiffs to the equitable relief
under S. 22 of the Act. As stated earlier, mere false
representation is not enough. It has to be further shown by the
defendants that this false representation resulted in adversely
affecting their interest, or it altered the position of the parties in
such a way that it would be inequitable to grant relief to the
plaintiffs.( AIR1967AP63,  Vuppalapati Butchiraju and Anr’s
case)

Question no. 27. The plea of ‘Bonafide purchaser’ 
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Answer:- Section 19(b) of the Specific Relief Act, 1963, protects
the bona fide purchaser in good faith for value without notice
of the original contract. This protection is in the nature of an
exception tot he general rule. Hence the onus of proof of good
faith is on the purchaser who takes the plea that he is in
innocent purchaser. Good faith is a question of fact to be
considered and decided on the facts of each case.
Section 52 of the Penal Code emphasises due care and
attention in relation to good faith. In the General Clauses Act
exphasis is laid on honesty.(Narayana Reddy (deceased) (D2)
and Ors.
Vs. P. Chandra Reddy, MANU/TN/7408/2007)

Question no. 28:- Whether Court need to grant the order for
specific relief on the ground that it is lawful to grant specific
relief?

Answer:- “The jurisdiction to decree specific relief is 
discretionary and the Court can consider various 
circumstances to decide whether such relief is to be granted. 
Merely because it is lawful to grant specific relief, the Court 
need not grant the order for specific relief; but this discretion 
shall not be exercised in an arbitrary or unreasonable manner. 
Certain circumstances have been mentioned in Section 20(2)of 
the Specific Relief Act, 1963 as to under what circumstances 
the Court shall exercise such discretion. If under the terms of 
the contract the plaintiff gets an unfair advantage over the 
defendant, the Court may not exercise its discretion in favour 
of the plaintiff. So also, specific relief may not be granted if the 
defendant would be put to undue hardship which he did not
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foresee at the time of agreement. If it is inequitable to grant
specific relief, then also the Court would desist from granting a
decree to the plaintiff.” (This para was observed in Nallam
Seeta Mahalakshmi and Ors. Vs. Talari Vijayalakshmi,
2005(4)ALD130).

Question no. 29.:- Would a  bare averment in the plaint or a
statement made in the examination-in-chief   suffice to prove
ready and willing to perform contract?

Answer:- In Umabai and Anr. v. Nilkanth Dhondiba Chavan
(Dead) by LRs and Anr. MANU/SC/0285/2005 : (2005) 6 SCC
243, it was observed as follows.

It is now well settled that the conduct of the parties, with a view
to arrive at a finding as to whether the Plaintiff-Respondents
were all along and still are ready and willing to perform their
part of contract as is mandatorily required under
Section16(c) of the Specific Relief Act must be determined
having regard to the entire attending circumstances. A bare
averment in the plaint or a statement made in the
examination-in-chief would not suffice. The conduct of the
Plaintiff-Respondents must be judged having regard to the
entirety of the pleadings as also the evidences brought on
records.

Question no. 30:- Can Karta Alienate of joint family property?

Answer:- Even if it is to be assumed that the property in 
question was part of the assets of the co-parcenerary or joint
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family, it is possible for a karta, which, the appellant indeed is,
to alienate the property for the family necessity. The right of
the karta of a Hindu Joint Family, in this regard, is almost
unquestioned. The only rider is that the co-parceners can
challenge the sale so made, at a later point of time, by pleading
that there did not exist any genuine family necessity,
warranting the sale of the property.( Jala Anjaiah Vs. Ramisetty
Anjaiah, MANU/AP/1014/2011).

-x-
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BASIC PRINCIPLES OF LAW OF INJUNCTIONS

BASIC PRINCIPLES OF LAW OF INJUNCTIONS

(Part- II)

Introductory:

During 14th century, England had two distinct court systems.
These are well known as ‘ Law Courts’ and ‘Equity Courts’.
America’s court system drew heavily on its English origins.
The law of injunction in our country is having its origin in the
Equity Jurisprudence of England from which we have inherited
the present administration of law. England too in its turn
borrowed it from the Roman Law wherein it was known as
Interdict. The Roman Interdicts were categorized in three parts
such as prohibitory, restitutory and exhibitory. Law courts
were divided by their development of the common law. Equity
courts had a more flexible approach to cases and provided for
broad remedies. In our country, the Specific Relief Act, 1963
provides a large number of remedial aspects of Law. This Act
came in force in the replacement of earlier Act of 1877.
Injunction is a judicial process by which one who has invaded
or is threatening to invade the rights, legal or equitable, of
another, is ordered to refrain from doing, or to do a particular
act or thing.

• An injunction is an equitable remedy; the party , who seeks 
relief, must come with clean hands. 
• Judicial process operating in personam,and requiring the
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person to whom it is directed to do or refrain from doing a
particular thing.” 
• Interdicts were “certain forms of words, by which the Praetor
(the chief judicial magistrate of Rome) either commanded or
prohibited something to be done; 
• Chancery became a court of law (which occurred c. 1380-1400
A.D.). 
• Chancery and its development into a court is another aspect
to understand the history of injunctions. 
• Injunctions appeared in Chancery as early as the 1390’s.
Injunction cases in Chancery’s early period (from the 1390’s to
about 1500) were quite diverse, involving such disparate areas
of law as real property, personal property, tort, and Contract.

Case-Law- 1439 – Injunction Suit- At Common Law.
Defendant told the plaintiff that he desired to marry her, and
asked her for a sum of gold and currency for wedding costs
and business investments (to make him a more profitable
husband). She gave him the gold and currency without
demanding a formal contract of marriage; he then married
another, and refused to return the gold and currency. Plaintiff
sought an order from the Chancellor to compel him to do so.
Here, an injunction was sought because there was no suitable
common law form of relief.”( See Baildon, Introduction to
SELECT CASES iN CHANCERY A.D. 1364 TO 1471 xix (Selden
Society Vol. 10))

CASE-LAW-2013 
Kum R.Preksha Vs Prasad G.N, Writ petition no. 6523/2013(GM 
FC), Firstly, wife filed a MC 3749/12 for restitution of conjugal
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rights and temporary injunction restrain her husband to marry
anthor girl during pendency of the suit. Lower court granted
injunction. High Court set asides it.

TORTS- INJUNCTIONS
An injunction was sought against waste in Petetson v. Shelley,
73 where the plaintiff, who had a reversionary interest in land,
wanted to prevent the present tenant from committing waste of
the timber.( Choyce Cases 117, 21 Eng. Rep. 72 (Ch. 1577))
Contempt of court: 1576-1577
Injunctions could extend beyond the parties to include their
attorneys and counsellors. The latter could be enjoined from
proceeding at law or enforcinga judgment, 95 and they could
be held in contempt of Chancery if they violated the injunction.
(Allen v. Dingley, Choyce Cases 113, 21 Eng. Rep. 70 (Ch.
1576-1577))

Cardinal Wolsey was accused of certain improprieties by 
articles of impeachment that were drawn up against him after 
he lost the royal favor 
and was dismissed from office by Henry VIII: 
No complaint was made against him of bribery or corruption, 
and the charges were only that he had examined many matters 
in Chancery after judgment had been given at common law; – 
that he had unduly granted injunctions; – that when his 
injunctions were disregarded by the Judges, he had sent for 
those venerable magistrates and sharply reprimanded them for 
their obstinancy. 
(E. COKE, INsTrruTEs 88-95 (1628 & photo reprint 1979), for a 
list of all 44 articles of impeachment against Wolsey.)
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It is thus known that Wolsey not only issued injunctions too
freely, but was also high-handed in his dealings with the
judges. That there was friction between the courts of law and
Chancery during his Chancellorship is understandable. In
1616, the tension between common law and Chancery flared
into sharp and open conflict. In our country, the Specific Relief
Act, 1963 provides a large number of remedial aspects of Law.
This Act came in force in the replacement of earlier Act of 1877.
Injunction is a judicial process by which one who has invaded
or is is threatening t invade the rights, legal or equitable, of
another, is ordered to refrain from doing, or to do a particular
act or thing. 
THE SPECIFIC RELIEF ACT, 1963- INJUNCTIONS:

Section. 38. Perpetual injunction when granted.-
1. Subject to the other provisions contained in or referred to by
this Chapter,
2. to prevent the breach of an obligation existing in his favour
of plaintiff, whether expressly or by implication.
3. If such obligation arises from contract, follow the provisions
contained in Chapter II.
4. (3) If defendant invades or threatens to invade the plaintiff’ s
right to, or enjoyment of, property,
grant a perpetual injunction in the following cases, namely:-
1. where the defendant is trustee
2. if there exists no standard for ascertaining the actual
damage caused, or likely to be caused, by the invasion;
3. if invasion – that compensation in money would not afford
adequate relief;
4. to prevent a multiplicity of judicial proceedings.
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Section 41. Injunction when refused.- An injunction cannot be
granted
Any person from prosecuting a judicial proceeding pending
(Exception:- to prevent a multiplicity of proceedings)
1. from instituting or prosecuting civil or criminal
2. from applying to any legislative body;
3. to prevent the breach of a contract the performance of which
would not be specifically enforced;
4. to prevent, on the ground of nuisance, when such act is not
reasonably clear that it will be a nuisance;
5. to prevent a continuing breach in which the plaintiff has
acquiesced;
6. when efficacious relief is available
7. to disentitle any person to the assistance of the court;
8. when the plaintiff has no personal interest in the matter.
39. Mandatory injunctions.-
■ To prevent the breach of an obligation,
■ Necessity to compel the performance of certain acts
■ The court is capable of enforcing,
■ It is a discretionary relief.
40. Damages in lieu of, or in addition to, injunction.-
■ The plaintiff may claim damages under section 38, or under
section 39
■ The plaintiff shall claim damages in his plaint: plaint can be
amended at any stage of the suit.
■ The dismissal of a suit is bar to claim damages.

SOME BASIC RULES OF INJUNCTIONS : 
1) An injunction is an equitable remedy; 
2) The party , who seeks equitable relief, must come with clean
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hands 
3) A perpetual injunction may be granted to the plaintiff to 
prevent the breach of an obligation in his favour. 
4) Injunction is an equitable remedy.(AIR 1966 Guj.189) 
5) There must be breach of an obligation or infringement of a 
legal right. (1981 ALL.WC 68) 
6) The possession must be lawful possession (AIR 1977 Orissa 
152) 
7) In the absence of irreparable loss, damages is the remedy. 
(AIR 1979 ALL 184) 
8) Where there is an efficacious relief, no injunction should be 
granted. ( AIR 1980 P&H 351) 
9) Juridical possession is also a valid ground to grant 
injunction. (AIR 1986 Kar 194) 
10) Question of title may be incidentally gone into, while 
granting an injunction (AIR 1981 SC 1183) 
11) Injunction cannot be granted in case of illegal agreement 
(ILR 1 Bom 550, Bhikaji vs Bapu Saju) 
12) No injunction shall be granted in case of an agreement with 
minor. (See secs. 11 and 12 of Indian Contract Act.) 
13) Some time symbolic delivery is sufficient to sustain an 
action for injunction (AIR 1977 Orissa 152) 
14) Injunction by a person in possession without title. (AIR 
1986 Kar 224) 
15) Injunction in case of co-owners (AIR 1969 Goa 90), and (AIR 
1982 All 80) 
16) Injunction and sec.53A of T.P.Act. (Different views) (see AIR 
1976 AP 395) 
17) Injunction in case of nuisance (AIR 1937 Madras 21, Syed



265

Pitchai vs Devaji Rao) 
18) Injunction in case of easementary right (AIR 1974 Orissa 89,
Dhannala vs Chittar Singh) 
19) Injunction against trustee (ILR 30 Mad, Krishna swamy vs
Samram) 
20) Injunction to prevent waste (1714) 2 Atk 182, Bigson vs
Smith 
21) Injunction against trade marks (AIR 1965 Madras 250 at 251,
T.M.Abdul Rahim and co vs Ahmed Basha) 
22) No injunction in case of caste questions. (AIR 1932
Bom.122, Nagindas vs Somnath) 
23) Injunction against Trade Unions (AIR 1963 Patna 170) 
24) Injunction by insolvency court (AIR 1954 Mad 12) 
25) Injunction against Government. (AIR 1969 Pat.72 Sabodh
Gopal vs State of Bihar) 
26) Injunction in case of Companies (AIR 1936 All 568, British
India Corp. vs Robert Menzies) 
27) Mandatory injunctions (AIR 1929 Lah. 73, Bhagawan Singh
Vs Hari Singh) 
28) Principles and conditions to grant mandatory injunction.
(AIR 1929 Bom. 94, Ardeshir Jiwanji vs Aimai Kuvarji) 
29) To grant damages in injunction suits, (AIR 1954 Sau.139;
9th Report of Law Commission; AIR 1975 Mad 189) 
30) To refuse injunction. (AIR 1931 Cal. 279); AIR 1949 All 301;
AIR 1978 Mad. 374)

Also see IMPORTANT recent rulings: 
1. When injunctions cannot be granted (2011) 6 SCC 617, AC 
Muthiah’s case 
2. Counter claim iin injunction suit, 2011(9) sc 332. Held. After
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framing issues, cannot be allowed. 
3.Injunctions – Joint family properties. AIR 1988 SC 576 
4.It is well settled that the purchaser of a coparcener’s
undivided interest in joint family property is not entitled to
possession what he has purchased. (1966 (1) SCR 628) It is
observed in AIR 2008 SC 2489. 
5.Part of joint family properties – agreement of sale – 5 judges
bench – AIR 1953 SC 443. 
6. Revenue record is document of title. AIR 2008 SC 901 
7. Pendent lite transaction in injunction suit, (2009) 12 SC 2003 
8. Continous possession – termination of agency – Injunction
-2011 (4) SCALE 209 
9. Scope of injunctions –Anathula Sudhakar vs P.Butchi
Reddy, AIR 2008 SC 2003

Conclusion: 
To sum up succinctly, injunction means ‘It is an ordr of Court 
by which an individual is required to perform, or is restrained 
from performing, a particular act. It is judicial process. The 
courts exercise their power to issue injunctions judiciously, 
and only when necessity exists. An injunction is generally 
issued only in cases where irreparable injury to the rights of an 
individual would result otherwise. It should be readily apparent 
to the court that some act has been performed, or is 
threatened, that will produce irreparable injury to the party 
seeking the injunction. An injury is generally considered 
irreparable when it cannot be adequately compensated by an 
award of damages. The pecuniary damage that would be 
incurred from the threatened action need not be great, 
however. If a loss can be calculated in terms of money, there is
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no irreparable injury. The consequent refusal by a court to
grant an injunction is, therefore, proper. Loss of profits alone
is insufficient to establish irreparable injury. The potential
destruction of property is sufficient. Injunctive relief is not a
matter of right, but its denial is within the discretion of the
court. Whether or not an injunction will be granted varies with
the facts of each case.
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WHAT CASES CAN BE SETTLED IN LOK ADALAT.

WHAT CASES CAN BE SETTLED IN LOK ADALAT.

By
Y.SRINIVASA RAO,
M.A., B.ED., LL.M.
JUDICIAL MAGISTRATE OF I CLASS

In Afcons Infrastructure Ltd. vs. Cherian Varkey Construction
Co. (P) LTD case, The sum and substance of what the court
discussed elaborately is stated in paragraph 45 thus:
“…Know the dispute; exclude unfit cases; ascertain consent
for arbitration or
conciliation; if there is no consent, select Lok Adalat for simple
cases and mediation for all other cases, reserving reference to
Judge–assisted settlement only in exceptional or special
cases.”

Then, the Supreme Court went on categorizing the cases, 
considered suitable or not suitable for ADR process. It was 
observed that the following categories of cases are normally 
considered to be not suitable for ADR process having regard to 
their nature: 
“(i) Representative suits under Order 1 Rule 8 CPC which 
involve public interest or 
interest of numerous persons who are not parties before the 
court. (In fact, even a 
compromise in such a suit is a difficult process requiring 
notice to the persons
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interested in the suit, before its acceptance). 
(ii) Disputes relating to election to public offices (as contrasted
from disputes between 
two groups trying to get control over the management of
societies, clubs, association, 
etc.) 
(iii) Cases involving grant of authority by the section after
enquiry, as for example, suits 
or grant of probate or letters of administration. 
(iv) Cases involving serious and specific allegations of fraud,
fabrication of documents, 
forgery, impersonation, coercion etc. 
(v) Cases requiring protection of sections, as for example,
claims against minors, deities 
and mentally challenged and suits for declaration of title
against the Government. 
(vi) Cases involving prosecution for criminal offences.”22

The Supreme Court also proceeded to enumerate the cases 
(whether pending in civil 
courts or special tribunals), suitable for ADR processes. Such 
cases are classified under five broad headings:- 
(i) All cases relating to trade, commerce and contracts; 
(ii) All cases arising from strained relationship,such as 
matrimonial cases; 
(iii) All cases where there is a need for continuation of the 
pre-existing relationship, such 
as disputes between neighbour and members of societies; 
(iv) All cases relating to tortuous liability, including motor 
accident claims; and
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(v) All consumer disputes.

-x-
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Common Intention

Common Intention

Common Intention is known as a prearranged plan and acting
in concert pursuant to the plan. It must be proved that the
Criminal act was done in concert pursuant to the pre-arranged
plan. It comes into being prior to the Commission of the act in
point of time, yet it need not be a long gap. The gap need not
be long sometimes common intention can be developed on the
spot. The fundamental factor is a pre-arranged plan to execute
the plan for the desired result. Each of such person will be
liable in an act done in furtherance of common intention as if
the act was done by one person. Common Intention does not
mean the similar intention of several person. To constitute
common intention, it is necessary that the intention of each
one of them be known to the rest of them and shared by them

Basic Intention And Specific Intention:
In some states, a distinction is made between an offense of
basic intent and an offense of specific intent.

Offenses requiring basic intent specify a mens rea element that
is no more than the intentional or reckless commission of the
actus reus. The actor either knew (intended) or deliberately
closed his mind to the risk (recklessness) that his action (actus
reus) would result in the harm suffered by the victim. The crime
of battery, for example, only requires the basic intent that the
actor knew or should have known that his action would lead to
harmful contact with the victim.



272

A limited number of offences are defined to require a further
element in addition to basic intent, and this additional element
is termed specific intent. There are two classes of such
offences:
(a) Some legislature decide that particular criminal offenses are
sufficiently serious that the mens rea requirement must be
drafted to demonstrate more precisely where the fault lies.
Thus, in addition to the conventional mens rea of intention or
recklessness, a further or additional element is required. For
example, in English law, s18 Offences against the Persons Act
1861 defines the actus reus as causing grievous bodily harm
but requires that this be performed:
1. unlawfully and maliciously – the modern interpretation of
“malice” for these purposes is either intention or recklessness,
“unlawfully” means without some lawful excuse (such as
self-defence); and with

2. the intent either to cause grievous bodily harm or to resist
lawful arrest.

The rule in cases involving such offenses is that the basic
element can be proved in the usual way, but the element of
specific intent must be shown using a more subjective than
objective test so that the legislature’s express requirement can
be seen to be satisfied.

(b) The inchoate offenses such as attempt and conspiracy 
require specific intent in a slightly different sense. The 
rationale for the existence of criminal laws is as a deterrent to 
those who represent a danger to society. If an accused has
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actually committed the full offense, the reality of the danger
has been demonstrated. But, where the commission of the
actus reus is in the future and the accused is merely acting in
anticipation of committing the full offense at some time in the
future, a clear subjective intention to cause the actus reus of
the full offense must be demonstrated. Without this specific
intent, there is insufficient evidence that the accused is the
clear danger as feared because, at any time before the
commission of the full offense, the accused may change his or
her mind and not continue. Hence, this specific intent must
also be demonstrated on a subjective basis. 
At times a forensic psychiatric examination may be helpful in
ascertaining the presence or absence of mens rea in crimes
which require specific intent. In R v Mohan (1975) 2 All ER 193
it was held that direct intention means, “aim or purpose” – “a
decision to bring about, insofar as it lies within the accused’s
power, the commission of the offence..no matter whether the
accused desired that consequence of his act or not.” In
Holloway vs United States, the United States Supreme Court
case upheld the use of “conditional intent” as a necessary
element of the crime of carjacking.

In India, the common intention is dealt under section 34 of
Indian Penal Code, 1860. Section 34. Acts done by several
persons in furtherance of common intention.- When a criminal
act is done by several persons in furtherance of the common
intention of all, each of such persons is liable for that act in the
same manner as if it were done by him alone.
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Ingredients Of Section 34 Of IPC:
(1) Mere surrender by appellant alongwith accused before
police does not show meeting of minds as to bring the case
within ambit of section 34; (Rangaswami v. State of Tamil
Nadu, (1989) Cr LJ 875: AIR 1989 SC 1137)

(2) When an offence is sought to be proved only on
circumstantial evidence, the allegations of common intention
under section 34 normally cannot be established in absence of
meeting of mind, the overt act of the accused, by their conduct,
by using the weapons by their utterance of words; (Santosh
Desai v. State of Goa, (1997) 2 Crimes 666 (Bom)).

(3) In order to bring a case under section 34 it is not necessary
that there must be a prior conspiracy or pre-meditation, the
common intention can be formed in the course of occurrence; (
Hari Om v. State of Uttar Pradesh, (1993) 1 Crimes 294 (SC)).

(4) It has been held that the requirement of statute is sharing
the common intention upon being present at the place of
occurrence. Mere distancing from the scene cannot absolve
the accused; (Lallan Bhai v. State of Bihar, AIR 2003 SC 333)

Common intention
Difference between ’common intention’ and ‘common object’
Participation in the Criminal Act.

(1) The burden lies on prosecution to prove that actual 
participation of more than one person for commission of 
criminal act was done in furtherence of common intention at a
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prior concert; State of Orissa v. Arjun Das, AIR 1999 SC 3229:
1999 (8) SCC 154: 1999 (6) JT 14: 1999 (4) Crimes 78 (SC).

(2) When the accused rushed with sword drawn itself showed
that he shared the common intention hence liable for
conviction under section 300, read with section 34; (Abdulla
Kunhi v. State of Kerala, AIR 1991 SC 452.)

(3) The contention that the appellant was physically not in a
position because of the sixty per cent. disability due to polio
on his lower limbs, to hold the hand of the deceased cannot be
accepted. The fact that the accused held the hand of one of the
deceased to facilitate assailants to assault deceased, is said to
have shared common intention of committing murder of
deceased; (Major Singh v. State of Punjab, AIR 2003 SC 342.)

(4) Where the evidence did not establish that particular
accused has dealt blow the liability would devolve on others
also who were involved with common intention and as such
conviction not sustainable; (State v. T.K. Sadashivaiah Din
Kodimallappa, 1999 (1) CCR 152 (Kant).)

(5) “Section 34 has been enacted on principle of joint liability in 
the doing of a criminal act, the section is only a rule of 
evidence and does not create a substantive offence. The 
distinctive feature of the section is the element of participation 
in action. The liability of one person for an offence committed 
by another in the course of criminal act perpetrated by several 
person arises under Section 34 if such criminal act is done in 
furtherance of a common intention of the person who join in
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committing the crime. Direct proof of common intension is
seldom available and, therefore, such intention can only be
inferred from the circumstances appearing from the proved
facts of the case and the proved circumstances. (Sachin Jana
& Another vs State of West Bengal, 2008 (2) scale 2 SC)

A clear distinction is made out between common intention and
common object is that common intention denotes action in
concert and necessarily postulates the existence of a
pre-arranged plan implying a prior meeting of the minds, while
common object does not necessarily require proof of prior
meeting of minds or pre-concert. Though there is a substantial
difference between the two sections namely 34 and 149, they
also to some extent overlap and it is a question to be
determined on the facts of each case; Chittarmal v. State of
Rajasthan, AIR 2003 SC 796.

(1) Both sections 149 and 34 deal with a combination of
persons who become liable to be punished as sharers in the
commission of offences. The non-applicability of section is,
therefore, no bar in convicting the accused under substantive
section read with section 34 if the evidence discloses
commission of an offence in furtherance of the common
intention of them all; Nethala Pothuraju v. State of Andhra
Pradesh, (1991) Cr LJ 3133 (SC).

(2) In order to convict a person vicariously liable under section 
34 or section 149 it is not necessary to prove that each and 
everyone of them had indulged in overts acts; Ram Blias Singh 
v. State of Bihar, (1989) Cr LJ 1782: AIR 1989 SC 1593.
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(1) To apply section 34, apart from the fact that there should be
two or more accused, two factors must be established: (i)
common intention, and (ii) participation of accused in the
commission of an offence. If common intention is proved but
no overt act is attributed to the individual accused, section 34
will be attracted as essentially it involves vicarious liability but
if participation of the accused in the crime is proved and
common intention is absent, section 34 cannot be invoked; Jai
Bhagwan v. State of Haryana, AIR 1999 SC 1083.

(2) It requires a pre-arranged plan and pre-supposes prior
concert therefore there must be prior meeting of mind. It can
also be developed at the spur of moment but there must be
pre-arrangement or premeditated concert: Ramashish Yadav v.
State of Bihar, 1999 (8) SCC 555: 1999(6) JT 560: 1999 (2) JCC
(SC) 471.

(3) If some act is done by the accused person in furtherance of
common intention of his co-accused, he is equally liable like
his co-accused; State of Punjab v. Fauja Singh, (1997) 3 Crimes
170 (P&H).

(4) In the instant case, there was a long standing enmity 
between two rival factions in a village, and proceedings under 
the Criminal Procedure Code were pending against members 
of both factions. On the day fixed for a hearing in the 
Magistrate’s Court in a neighbouring town, members of both 
factions left their village armed with sticks and lathis. While 
one faction was waiting on the roadside for a bus, the other 
faction arrived and a fight ensued in which severe injuries were
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caused on both sides, as a result of which one man died. The
members of the opposite faction were charged and convicted
under sections 302/34 I.P.C. It was held that the mere presence
of a person armed with a deadly weapon at the spot of a crime
does not necessarily make him a participator in a joint crime in
every case, because for the purpose of section 34 only such
presence makes a man a participant in a joint crime as is
established to be with the intention of lending weight to the
commission of a joint crime; Jamun v. State of Punjab, AIR
1957 SC 469.

Conclusion: 
Intention is defined in R. v Mohan as “the decision to bring 
about a prohibited consequence”. The real concept of the 
section 34 of IPC is that if two or more persons intentionally do 
an act jointly, the position in law is just the same as if each of 
them has done it individually by himself. One should not forget 
that section 34 does not speak “the common intentions of all” 
nor does it speak “an intention common to all”. Under the 
provisions of Section 34 the essence of the liability is to found 
in the existence of a common intention animating the accused 
leading to the doing of a criminal act in furtherance of such 
intention. . To prove the charge of common intention, the 
prosecution has to establish by evidence, whether direct or 
circumstantial, that there was plan or meeting of minds of all 
the accused persons to commit the offence for which they are 
charged with the aid of Section 34, be its pre-arranged or on 
the spur of the moment; but it must necessarily be before the 
commission of the crime. 
******************
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http://en.wikipedia.org/wiki/Intention_(criminal_law)
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Police And You ( A succinct note on duty of police man
and informer in connection with FIR)

Police And You
( A succinct note on duty of police man and informer in
connection with FIR)

My endeavour has been to state general principles accurately,
and to explain them lucidly by the aid of legal provisions which
are of authority and well in point. The present article is strictly
confined to the subject expressed in the title; namely, the law
relating to duty of Police man while registering FIR as well as
the duty of informer as to FIR.

The word ‘police’ has its origin in the Latin word ‘politia’, which
means, civil administration. The word, politia too, is a
derivative of a Greek word ‘polis’, interpreted as ‘city’ in
English. The power of a police officer lies in his ability to
enforce the law. Despite the rules governing the duties of a
police officer differ from country to country, the basic
responsibilities of police do not vary. The present work is
strictly confined to the subject what if a police man records FIR
wrongly; and what if the informer gives false information to the
police.

What should Informer do if a police man records his FIR 
wrongly? 
If a police man records your FIR wrongly, it is an offence and 
such police man is liable to be prosecuted for the offence 
punishable under sections 166, 167, 217 and 218, of Indian
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Penal Code,1860 (herein after referred IPC).

Sec. 166 IPC: Whoever, being a public servant, knowingly
disobeys any direction of the law as to the way in which he is
to conduct himself as such public servant, intending to cause,
or knowing it to be likely that he will, by such disobedience,
cause injury to any person, shall be punished with simple
imprisonment for a term which may extend to one year, or with
fine, or with both.

Illustration
A, being an officer directed by law to take property in
execution, in order to satisfy a decree pronounced in Z’s
favour by a Court of Justice, knowingly disobeys that direction
of law, with the knowledge that he is likely thereby to cause
injury to Z. A has committed the offence defined in this section.

CLASSIFICATION OF OFFENCE
Punishment—Simple imprisonment for 1 year, or fine, or
both—Non-cognizable—Bailable—Triable by Magistrate of the
first class—Non-compoundable.

Section 167 IPC deals with public servant farming an incorrect
document with intent to cause injury.

Whoever, being a public servant, and being, as 1[such public 
servant, charged with the preparation or translation of any 
document or electronic record, frames, prepares or translates 
that document or electronic record] in a manner which he 
knows or believes to be incorrect, intending thereby to cause
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or knowing it to be likely that he may thereby cause injury to
any person, shall be punished with imprisonment of either
description for a term which may extend to three years, or with
fine, or with both.

CLASSIFICATION OF OFFENCE
Punishment—Imprisonment for 3 years, or fine, or
both—Cognizable—Bailable—Triable by Magistrate of the first
class—Non-compoundable.
—————————
1. Subs. by Act 21 of 2000, sec. 91 and Sch. I, for certain words
(w.e.f. 17-10-2000).
Sec. 217 IPC: Public servant disobeying direction of law with
intent to save person from punishment or property from
forfeiture.

Whoever, being a public servant, knowingly disobeys any
direction of the law as to the way in which he is conduct
himself as such public servant, intending thereby to save, or
knowing it to be likely that he will thereby save, any person
from legal punishment, or subject him to a less punishment
than that to which he is liable, or with intent to save, or
knowing that he is likely thereby to save, any property from
forfeiture or any charge to which it is liable by law, shall be
punished with imprisonment of either description for a term
which may extend to two years, or with fine, or with both.

CLASSIFICATION OF OFFENCE 
Punishment—Imprisonment for 2 years, or fine, or 
both—Non-cognizable—Bailable—Triable by any
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Magistrate—Non-compoundable.

Section 218 of IPC deals with public servant framing incorrect
record or writing with intent to save person from punishment
or property from forfeiture

Sec.218 IPC:- Whoever, being a public servant, and being as
such public servant, charged with the preparation of any
record or other writing, frames that record or writing in a
manner which he knows to be incorrect, with intent to cause,
or knowing it to be likely that he will thereby cause, loss or
injury to the public or to any person, or with intent thereby to
save, or knowing it to be likely that he will thereby save, any
person from legal punishment, or with intent to save, or
knowing that he is likely thereby to save, any property from
forfeiture or other charge to which it is liable by law, shall be
punished with imprisonment of either description for a term
which may extend to three years, or with fine, or with both.

CLASSIFICATION OF OFFENCE
Punishment—Imprisonment for 3 years, or fine, or
both—Cognizable—Bailable—Triable by Magistrate of the first
class—Non-compoundable.

FURNISHING FALSE INFORMATION IS AN OFFENCE:
Furnishing false information by the informer is also an offence
and such person is liable to be prosecuted for the offences
punishable under sections 177, 182, 211 of IPC.
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See. 177 IPC. Furnishing false information
Whoever, being legally bound to furnish information on any
subject to any public servant, as such, furnishes, as true,
information on the subject which he knows or has reason to
believe to be false, shall be punished with simple
imprisonment for a term which may extend to six months, or
with fine which may extend to one thousand rupees, or with
both;

or, if the information which he is legally bound to give respects
the commission of an offence, or is required for the purpose of
preventing the commission of an offence, or in order to the
apprehension of an offender, with imprisonment of either
description for a term which may extend to two years, or with
fine, or with both.

Illustrations
(a) A, a landholder, knowing of the commission of a murder
within the limits of his estate, willfully misinforms the
Magistrate of the district that the death has occurred by
accident in consequence of the bite of a snake. A is guilty of
the offence defined in this section.

(b) A, a village watchman, knowing that a considerable body of 
strangers has passed through his village in order to commit a 
dacoity in the house of Z, a wealthy merchant residing in a 
neighbouring place, and being being bound under clause 5, 
section VII, 1[Regulation III, 1821], of the Bengal Code, to give 
early and punctual information of the above fact to the officer 
of the nearest police-station, willfully misinforms the
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police-officer that a body of suspicious characters passed
through the village with a view to commit dacoity in a certain
distant place in a different direction. Here A is guilty of the
offence defined in the later part of this section.

2 Explanation
In section 176 and in this section the word “offence” includes
any act committed at any place out of 3[India], which, if
committed in 3[India], would be punishable under any of the
following sections, namely, 302, 304, 382, 392, 393, 394, 395,
396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and
460; and the word “offender” includes any person who is
alleged to have been guilty of any such act.

CLASSIFICATION OF OFFENCE
Para I
Punishment—Imprisonment for 6 months, or fine of 1,000
rupees, or both—Non-cognizable—Bailable—Triable by any
Magistrate—Non-compoundable.

Para II
Punishment—Imprisonment for 2 years, or fine, or
both—Non-cognizable—Bailable—Triable by any
Magistrate—Non-compoundable.
———————
1. Rep. by Act 17 of 1862.
2. Added by Act 3 of 1894.
3. The words “British India” have successively been subs. by
the A.O. 1948, the A.O. 1950 and Act 3 of 1951, sec. 3 and Sch.
to read as above.
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If the informer gives false report,. he is liable to be prosecuted
u/s 182 or 211 IPC which are as follows:
Section 182 of IPC: False information, with intent to cause
public servant to use his lawful power to the injury of another
person

1[182. False information, with intent to cause public servant to
use his lawful power to the injury of another person.—
Whoever gives to any public servant any information which he
knows or believes to be false, intending thereby to cause, or
knowing it to be likely that he will thereby cause, such public
servant—

(a) to do or omit anything which such public servant ought not
to do or omit if the true state of facts respecting which such
information is given were known by him, or

(b) to use the lawful power of such public servant to the injury
or annoyance of any person,

shall be punished with imprisonment of either description for a
term which may extend to six months, or with fine which may
extend to one thousand rupees, or with both.

Illustrations 
(a) A informs a Magistrate that Z, a police-officer, subordinate 
to such Magistrate, has been guilty of neglect of duty or 
misconduct, knowing such information to be false, and 
knowing it to be likely that the information will cause the 
Magistrate to dismiss Z. A has committed the offence defined
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in this section.

(b) A falsely informs a public servant that Z has contraband
salt in a secret place knowing such information to be false, and
knowing that it is likely that the consequence of the
information will be a search of Z’s premises, attended with
annoyance to Z. A has committed the offence defined in this
section.

(c) A falsely informs a policeman that he has been assaulted
and robbed in the neighbourhood of a particular village. He
does not mention the name of any person as one of his
assistants, but knows it to be likely that in consequence of this
information the police will make enquiries and institute
searches in the village to the annoyance of the villages or
some of them. A has committed an offence under this section.]

CLASSIFICATION OF OFFENCE
Punishment—Imprisonment for 6 months or fine of 1,000
rupees, or both—Non-cognizable—Bailable—Triable by any
Magistrate—Non-compoundable.
—————————

1. Subs. by Act 3 of 1895, sec. 1, for the original section.

Sec.211 IPC: Whoever, with intent to cause injury to any 
person, institutes or causes to be instituted any criminal 
proceeding against that person, or falsely charges any person 
with having committed an offence, knowing that there is no 
just or lawful ground for such proceeding or charge against
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that person, shall be punished with imprisonment of either
description for a term which may extend to two years, or with
fine, or with both;

and if such criminal proceeding be instituted on a false charge
of an offence punishable with death 1[imprisonment for life], or
imprisonment for seven years or upwards, shall be punishable
with imprisonment of either description for a term which may
extend to seven years, and shall also be liable to fine.

CLASSIFICATION OF OFFENCE
Para I
Punishment—Imprisonment for 2 years, or fine, or
both—Non-cognizable—Bailable—Triable by Magistrate of the
first class—Non-compoundable.

Para II
Punishment—Imprisonment for 7 years and
fine—Non-cognizable—Bailable—Triable by Magistrate of the
first class—Non-compoundable.

Para III
Punishment—Imprisonment for 7 years, and fine—No

n-cognizable—Bailable—Triable by Court of
Session—Non-compoundable.
———————–
1. Subs. by Act 26 of 1955, sec. 117 and Sch., for
“transportation for life” (w.e.f. 1-1-1956)
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CONCLUSION:
Succinctly speaking giving false information to the police is an
offence and therefore the persons who intends giving
information to the police as to an offence must give correct
information. Similarly, Inasmuch as protecting the life and
property of people is the prime responsibility of a police
officer, a police man should not record FIR wrongly. In a broad
sense, it can be said that police officer keeps the bad elements
in the society at bay and he/she fights for maintaining peace
and harmony. Thus, one should not take the services of police
officer for granted. Let’s salute the police for the courage and
responsibility they display in ensuring our safety!
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The Law Relating To Injunctions ( Part – I )

The Law Relating To Injunctions
( Part – I )

My endeavour has been to state general principles accurately,
and to explain them lucidly by the aid of selected decisions
which are of authority and well in point. The present work is
strictly confined to the subject expressed in the title; namely,
the law relating to injunctions.

The granting of perpetual Injunctions is regulated by the
Specific Relief Act, while temporary or, as they are sometimes
called, interlocutory Injunctions, which are simply intended to
preserve the status quo pending the decision, and which may
be granted at any period of a suit, are treated as of the nature
of procedure and are therefore regulated by the Code. One
purpose of the enforcement of the laws is to maintain peace
and order in society. The disputes relating to property should
be settled in a civilized manner by having recourse to law and
not by taking the law in own hands by members of society. It is
well-settled that a decision by a Criminal Court does not bind
the Civil Court while a decision by the Civil Court binds the
Criminal Court. In Bhinka & Ors. Vs. Charan Singh , AIR 1959
SC 960, this Court held that the Magistrate does not purport to
decide a party’s title or right to possession of the land but
expressly reserves that question to be decided in due course
of law.
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The Object Of The Interlocutory Injunction:
In Gujarat Bottling Co. Ltd. vs. Coca Cola Company and
Others, 1995(5) SCC 545, the Hon■ble Supreme Court, inter
alia, observed as under:- “The object of the interlocutory
injunction is to protect the plaintiff against injury by violation
of his right for which he could not be adequately compensated
in damages recoverable in the action if the uncertainty were
resolved in his favour at the trial. The need for such protection
has, however, to be weighed against the corresponding need
of the defendant to be protected against injury resulting from
his having been prevented from exercising his own legal rights
for which he could not be adequately compensated. The court
must weigh one need against another and determine where the
„balance of convenience■ lies.”

What Does Discretion Mean? 
Discretion is best exercised when it is in conformity with the 
spirit of law with a view to subserve and not impede or defeat 
the ends of substantial justice. Its exercise is permissible 
where in doubtful cases an impartial mind hesitates. Discretion 
is exercisable within well-known confines, which exclude its 
exercise ex gratia. The guiding principles as to the exercise of 
discretionary power, summarised by Maxwell, are in point –” 
‘According to his discretion’ means it is said, according to the 
rules of reason and justice, not private opinion (Rook’s Case, 5 
Rep. 100a; Keighleys case, 10 Rep. 140b; Eastwick v. City of 
London, Style, 42, (43), per Willes J., Lee v. Bude and 
Torrington Junction Rly. Co., (1871) LR 6 CP 576, according to 
law and not humour, it is to be not arbitrary, vague, and 
fanciful, but legal and regular (per Lord Mansfield R. v. Wilkes,
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(1770) 4 Burr 2527; to be exercised not capriciously, but on
judicial grounds and for substantial reasons (per Jessel, M. R.,
Re, Taylor, (1877), 4 Ch. D. 157 (160); and per Lord Blackburn,
Dohetry v. Allman, (1878) 3 A. C. 709 (728). And it must be
exercised within the limits to which an honest man competent
to the discharge of his office ought to confine himself (per Lord
Kenyon, Wilson v. Restall, (1792) 4 T. R. 753 (757);. that is
within the limits and for the objects intended by the
legislature”. (Maxwell, 9th Ed. 129-133).’(Union Of India (Uoi) vs
Bakhshi Amrik Singh: AIR 1963 P H 104) It will thus be seen
that though the granting or withholding of injunctive relief is
within the discretion of the Court to whom an application has
been made, but this : power is not unlimited and cannot be
equated with the whimsical will of the Court depending upon
the temperament or mood of the presiding officer. It is based
on sound judgment guided by law. The Courts are not given , a
handle to misapply law or to twist facts in seeming exercise of
the discretionary power. In Shiv Kumar v. MCD, the Apex Court
observed thus: It has been pointed out repeatedly that a party
is not entitled to an order of injunction as a matter of right or
course. Grant of injunction is within the discretion of the court
and such discretion is to be exercised in favor of the plaintiff
only if it is proved of the satisfaction of the court that unless
the defendant is restrained by an order of injunction, an
irreparable loss or damage will be caused to the plaintiff during
the pendency of the suit. The purpose of temporary injunction
is, thus, to maintain the status quo.

The Principle Governing Grant Of AD Interim Injunction: 
Grant of an interim relief in regard to the nature and extent
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thereof depends upon the facts and circumstances of each 
case as no strait-jacket formula can be laid down.There may be 
a situation wherein the defendant/respondent may use the suit 
property in such a manner that the situation becomes 
irretrievable. In such a fact situation, interim relief should be 
granted (vide M. Gurudas & Ors. Vs. Rasaranjan & Ors. AIR 
2006 SC 3275; and Shridevi & Anr. vs. Muralidhar & Anr. (2007) 
14 SCC 721. In Damodar Valley Corporation vs Haripada Das 
And Ors. (AIR 1978 Cal 489, 82 CWN 1093, 1979 (39) FLR 180) 
held that The principle governing grant of ad interim injunction 
appears to be as follows :– (i) It is not necessary for grant of ad 
interim injunction on a balance of convenience that the plaintiff 
should succeed in establishing a prima facie case or a 
probability that he would be successful at the trial of the 
action. (ii) It is also no part of court’s function at that stage of 
the litigation to resolve conflicts on evidence on affidavits as to 
facts on which the claims of either party may ultimately depend 
nor to decide difficult question of law which call for detailed 
argument and mature consideration which is reserved for the 
trial. All that is necessary at that stage on the evidence on 
affidavits, is that the court should be satisfied that the claim is 
not frivolous or vexatious, in other words there is a serious 
question to be tried. (iii) On such satisfaction, the court will 
consider whether the plaintiff, if he succeeds, would be 
adequately compensated by an award of damages for the loss 
if the defendant continued to do what was sought to be 
injuncted. If damages recoverable in law is an adequate 
remedy and the defendant is in a financial position to pay 
them, no interlocutory order should be normally granted,
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however strong the plaintiff’s claim appears to be at that stage.
(iv) If damages are not an adequate remedy to the plaintiff in
event of his success at the trial the court will consider if the
defendant would be adequately compensated if he succeeds in
his case, by reason of the plaintiff’s undertaking for damages
for the loss caused by reason of the injunction. If such
damages are adequate remedy and the plaintiff is in a financial
position to pay them, an interlocutory injunction should not be
refused. In Deoraj vs. State of Maharashtra & Ors. AIR 2004 SC
1975, this Court considered a case where the courts below had
refused the grant of interim relief. While dealing with the
appeal, the Court observed that ordinarily in exercise of its
jurisdiction under Art.136 of the Constitution, this Court does
not interfere with the orders of interim nature passed by the
High Court. However, this rule of discretion followed in
practice is by way of just self-imposed restriction. An
irreparable injury which forcibly tilts the balance in favour of
the applicant, may persuade the Court even to grant an interim
relief though it may amount to granting the final relief itself.
The Court held as under:- “The Court would grant such an
interim relief only if satisfied that withholding of it would prick
the conscience of the court and do violence to the sense of
justice, resulting in injustice being perpetuated throughout the
hearing, and at the end the court would not be able to vindicate
the cause of justice.”

When Can Temporary Injunction Be Granted? 
A temporary Injunction may be granted, if in any suit it is 
proved by affidavit or otherwise (a) 
that any property in dispute in a suit is in danger of being
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wasted, damaged or alienated by any party to the suit, or 
wrongfully sold in execution of a decree, or (h) that the 
defendant threatens, or is about to remove or dispose of his 
property with intent to defraud his creditors. In such cases the 
Court may by order grant a temporary Injunction to restrain 
such act, or give such other order for the purpose of staying 
and preventing the wasting, damaging, alienation, sale, 
removal or disposition of the property as the Court thinks fit, or 
refuse such Injunction or other oi’der.* Further, in any suit for 
restraining the defendant from committing a breach of contract 
or other injury, whether compensation be claimed in the suit or 
not, the plaintiff may, at any time after the commencement of 
the suit, and either before or after judgment, apply to the Court 
for a temporary Injunction to restrain the de- fendant from 
committing the breach of contract or injury complained of, or 
any breach of contract or injury of a like kind arising out of the 
same contract or relating to the same property or right. The 
Court may by order grant such Injunction on such terms as to 
the duration of the Injunction, keeping an account, giving 
security, or other- wise, as the Court thinks fit or refuse the 
same. ( see The Law relating to injunctions British India by 
John George Woodroffe, m.a, b.c.l.,) (* 
KalyanhhaiDipchandv.Ghan- Pitam Mai, I. L. R., 10 AIL, 506, 
asham Lai Jadunathji, I. L. R., 512 (I88S). 5 Bora., “29, 31 (1880) 
and cases ^ Shaikh Moheeooddeen v. Shaikh , A hmed ff 
ossein, sn pra, 385 ; Gossain 2 Yumin-ud-Dovjlah v. Ahmed 
Monny Puree v. Gour Pershad AH Khun, I. L. R., 21 CaL, 501 
Sinfjh, supra at p. 149 ; Kirpa (1891) ; Shaikh Moheeooddeen v. 
Dayal v. Eayii Kishori, I. L. R., 10 Sheikh Ahmed Hossein,U W.
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R., AIL, 80 (1SS7) ; Kanuhi Ram v. 384 (1870) ; Gossain Money
Puree v. Biddya Ram, I. L. R., 1 AIL, 549, Gour Pershad Sitifjh, I.
L. R., 11 551, note (1S78). CaL, 146 (1884) ; cf. Ram Chund v. *
Civ. Pr. Code, s. 492.). In V. Sabitha vs Apsrtc, Hyderabad: 1999
(6) ALD 429, it was held that It is well settled that ihc party
seeking temporary injunction has to satisfy the triple
requirements of prima facie case, balance of convenience and
irreparable injury. Prima facie case means the plaintiff must
show the existence of a legal right in him to continue in
possession.

While considering an application for injunction, it is 
well-settled, the courts would pass an order thereupon having 
regard to: (i) Prima facie (ii)Balance of convenience (iii) 
Irreparable injury. A finding on ‘prima facie case’ would be a 
finding of fact. However, while arriving at such finding of fact, 
the court not only must arrive at a conclusion that a case for 
trial has been made out but also other factors requisite for 
grant of injunction exist( Vishal vs Kataria decided on 27 
January, 2010; Gujarat High Court). The Supreme Court in 
Shanti Kumar Panda v. Shakuntala Devi , where the court held 
thus: ‘At the stage of passing an interlocutory order such as on 
an application for the grant of ad interim injunction under Rule 
1 or 2 of Order 39 of the CPC, the competent Court shall have 
to form its opinion on the availability of a prima facie case, the 
balance of convenience and the irreparable injury __ the three 
pillars on which rests the foundation of any order of 
injunction.’ In Colgate Palmolive (India) Ltd. Vs. Hindustan 
Lever Ltd., AIR 1999 SC 3105, the Hon’ble Supreme Court 
observed that the other considerations which ought to weigh
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with the Court hearing the application or petition for the grant 
of injunctions are as below : (i) Extent of damages being an 
adequate remedy; (ii) Protect the plaintiff’s interest for violation 
of his rights though however having regard to the injury that 
may be suffered by the defendants by reason therefor ; (iii) The 
court while dealing with the matter ought not to ignore the 
factum of strength of one party’s case being stronger than the 
others; (iv) No fixed rules or notions ought to be had in the 
matter of grant of injunction but on the facts and 
circumstances of each case- the relief being kept flexible; (v) 
The issue is to be looked from the point of view as to whether 
on refusal of the injunction the plaintiff would suffer irreparable 
loss and injury keeping in view the strength of the parties’ 
case; (vi) Balance of convenience or inconvenience ought to 
be considered as an important requirement even if there is a 
serious question or prima facie case in support of the grant; 
(vii) Whether the grant or refusal of injunction will adversely 
affect the interest of general public which can or cannot be 
compensated otherwise.” In Gujarat Bottling Co. Ltd. vs. Coca 
Cola Company and Others, 1995(5) SCC 545, wherein it was 
held that it is a settled principle of law that in a suit where there 
is a no permanent injunction sought for, in the final analysis, 
ordinarily a temporary injunction cannot be granted. Grant of 
temporary injunction, is governed by three basic principles, i.e. 
prima facie case; balance of convenience; and irreparable 
injury, which are required to be considered in a proper 
perspective in the facts and circumstances of a particular case. 
But it may not be appropriate for any court to hold a mini trial 
at the stage of grant of temporary injunction (Vide S.M.
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Dyechem Ltd. Vs. M/s. Cadbury (India) Ltd., AIR 2000 SC 2114;
The Hon’ble Supreme Court in Manohar Lal Chopra Vs. Rai
Bahadur Rao Raja Seth Hira Lal, AIR 1962 SC 527 held that the
civil court has a power to grant interim injunction in exercise of
its inherent jurisdiction even if the case does not fall within the
ambit of provisions of Order 39 Code of Civil Procedure.

Prima facie case: 
The expression “prima facie” means at the first sight or on the 
first appearance or on the face of it, or so far as it can be 
judged from the first disclosure. Prima facie case means that 
evidence brought on record would reasonably allow the 
conclusion that the plaintiff seeks. The prima facie case would 
mean that a case which has proceeded upon sufficient proof to 
that stage where it would support finding if evidence to 
contrary is disregarded. [see Black’s Law Dictionary]”. The 
Supreme Court in Marin Burn Ltd. v. R.N. Banerjee 1958-I L.L.J. 
247 held that ‘A prima facie case does not mean a case proved 
to the hilt but a case which can be said to be established if the 
evidence which is led in support of the same were believed. 
While determining whether a prima facie case had been made 
out, the relevant consideration is whether on the evidence led 
it was possible to arrive at the conclusion in question and as to 
whether that was the only conclusion which could be arrived at 
on that evidence.’ In Gujarat Electricity Board, Gandhinagar v. 
Maheshkumar and Co., Ahmedabad (1995(5) SCC 545,) wherein 
it was held that “Prima facie case” means that the Court should 
be satisfied that there is a serious question to be tried at the 
hearing, and there is a probability of Plaintiff obtaining the 
relief at the conclusion of the trial on the basis of the material
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placed before the Court. “Prima facie case” is a substantial
question raised bona fide which needs investigation and a
decision on merits. The Court, at the initial stage, cannot insist
upon a full proof case warranting an eventual decree. If a fair
question is raised for determination, it should be taken that a
prima facie case is established. The real thing to be seen is
that the Plaintiff■s claim is not frivolous or vexatious.’’

Balance of convenience: 
It is where there is doubt as to the adequacy of the respective 
remedies in damages available to either party or to both, that 
the question of balance of convenience arises. In Bikash 
Chandra Deb vs Vijaya Minerals Pvt. Ltd.: 2005 (1) CHN 582, the 
Hon’ble Calcutta High Court observed that issue of balance of 
convenience, it is to be noted that the Court shall lean in favour 
of introduction of the concept of balance of convenience, but 
does not mean and imply that the balance would be on one 
side and not in favour of the other. There must be proper 
balance between the parties and the balance cannot be an 
one-sided affair. In Antaryami Dalabehera vs Bishnu Charan 
Dalabehera: 2002 I OLR 531, as this point, it was held that 
balance of convenience, which means, comparative mischief 
for inconvenience to the parties. The inconvenience to the 
petitioner if temporary Injunction is refused would be balanced 
and compared with that of the opposite party, if it is granted. In 
the case of Orissa State Commercial Transport Corporation 
Ltd. v. Satyanarayan Singh, (1974) 40 Cut LT 336, observed: 
‘Balance of convenience’ means the comparative mischief or 
inconvenience to the parties. The inconvenience to the plaintiff 
if temporary injunction is refused would be balanced and
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compared with that to the defendant if it is grants ed If the
scale of inconvenience leans to the side of the plaintiff, then
alone interlocutory injunction should be granted.” In Anwar
Elahi vs Vinod Misra And Anr. 1995 IVAD Delhi 576, 60 (1995)
DLT 752, 1995 (35) DRJ 341 it was held that ‘ Balance of
convenience means that comparative mischief or
inconvenience which is likely to issue from withholding the
injunction will be greater than that which is likely to arise from
granting it. In applying this principle, the Court has to weigh
the amount of substantial mischief that is likely to be done to
the applicant if the injunction is refused and compare it with
that which is likely to be caused to the other side if the
injunction is granted.’

Irreparable injury: 
In the case of Orissa State Commercial Transport Corporation 
Ltd. v. Satyanarayan Singh, (1974) 40 Cut LT 336, observed: 
‘Irreparable injury’ means such injury which cannot be 
adequately remedied by damages. The remedy by damages 
would be inadequate if the compensation ultimately payable to 
the plaintiff in case of success in the suit would not place him 
in the position in which he was before injunction was refused. 
In Dalpat Kumar & Anr. Vs. Prahlad Singh & Ors., AIR 1993 SC 
276, the Supreme Court explained the scope of aforesaid 
material circumstances, but observed as under:- “The phrases 
`prima facie case’, `balance of convenience’ and ` irreparable 
loss’ are not rhetoric phrases for incantation, but words of 
width and elasticity, to meet myriad situations presented by 
man’s ingenuity in given facts and circumstances, but always 
is hedged with sound exercise of judicial discretion to meet the
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ends of justice. The facts rest eloquent and speak for 
themselves. It is well nigh impossible to find from facts prima 
facie case and balance of convenience.” No injunction could 
be granted under O. 39, rr. 1 and 2 of the Code unless the 
plaintiffs establish that they had a prima facie case, meaning 
thereby that there was a bona fide contention between the 
parties or a serious question to be tried. The question that 
must necessarily arise is whether in the facts and 
circumstances of the case, there is a prima facie case and, if so 
as between whom ? in view of the legal principles applicable, it 
is difficult for us to say on the material on record that the 
plaintiffs have a prima facie case.( United Commercial Bank vs 
Bank Of India And Others: 1981 AIR 1426, 1981 SCR (3) 300). 
The Supreme Court in Hindustan Petroleum Corporation v. 
Shrinarayan and Ors., (2002) 5 SCC 760, has held with regard 
to grant of interlocutory injunction which can also be applied 
with regard to grant of permanent injunction. It is specifically 
clear from the above principle that with regard to grant of 
permanent injunction the Court has to see that whether plaintiff 
has a legal right asserted by him in his favour or by violation of 
his right he would suffer irreparable injury. In the case of H. 
BEVIS AND COMPANY v. RAM BEHARI, AI R 1951 Allahabad 8, 
referred to Woodroffe’s Law relating to Injunction and quoted 
the following observations:- “The power to issue an ex parte 
injunction no doubt exists but the greatest care should be 
employed in its exercise, There may be instances where the 
injury is so great that an exparte injunction is necessary; but 
the Court should if possible always require notice, however, 
short, to be given. (2) Such an injunction on the application of
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one party, and without previously giving to the person to be 
affected by it the opportunity of contesting the propriety of its 
issuing, is a deviation from the ordinary course of justice, 
which nothing, – but the existence of some imminent danger to 
property if it be not so granted – can justify. A case, therefore 
of irremediable mischief impending must be made out.” As 
regards relief of temporary injunction, in the case of DELHI 
MUNICIPALITY v. SURESH CHANDRA, , while dealing with the 
question of grant of interim or temporary injunction, Their 
Lordships of the Supreme Court observed: “that it also seems 
that the attention of the learned Judge was not directed 
towards Section 41(h) of the Specific Relief Act, 1963 which 
lays down that an injunction, which is a discretionary equitable 
relief, cannot be granted when an equally efficacious relief is 
obtainable in any other usual mode or proceeding except in 
cases of breach of trust.” Their Lordships further dealing with 
the matter, observed that: “however, we abstain from deciding 
the question whether the suit is barred or not on this ground. 
All we need say is that this consideration also has a bearing 
upon the question whether a prima facie case exists for the 
grant of an interim injunction,” In the case in [1912] 16 CLJ 555 
; 15 IC 614 (Jital Singh v. Raja Kamaleswari Prosad, ), it was 
held that “an order of temporary injunction under Order 39, 
Rule 2 of the C. P. C. can be sought only in aid of the 
prospective order for a perpetual injunction. If, therefore, in the 
event of the plaintiff’s success he cannot obtain a decree for 
perpetual injunction it is not competent for him to ask for 
temporary injunction, during the pendency of the suit. In 
granting a temporary injunction, the court acts in aid of the
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legal right, so that the property may be preserved in status quo
“. In the case reported in AIR 1933 Lah 203 (N. W. Rly.
Administration v. N. W. Rly. Union, Lahore) it has been held,
“the issue of a temporary injunction is governed by the same
principles as the grant of a permanent injunction at the trial of
a case. In Hari Chand Anand and Co. v. Singer Manufacturing
Co., AIR 1933 Lph 1046, a Division Bench of the Lahore High
Court had reached the conclusion, that the balance of
convenience was on the side of the defendant, and that the
temporary injunction should not be granted, and, further, that
the Interests of plaintiff could be safeguarded by putting the
defendant on conditions. In that view of the matter, the revision
was allowed. Where a lower Court loses sight of the first
principles governing the issuance of temporary injunctions, it
acts with material irregularity in the exercise of its jurisdiction
(vide Meyyappa Chettiar v. V. Gopalakrishna Ayyar, AIR 1939
Mad 750).

( To be continued in Part-II)
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Remand should not be made Mechanically

Remand should not be made Mechanically

Before a Magistrate authorises detention under Section 167,
Cr.PC, he has to be first satisfied that the arrest made is legal
and in accordance with law and all the constitutional rights of
the person arrested is satisfied. If the arrest effected by the
police officer does not satisfy the requirements of Section 41
of the Code, Magistrate is duty bound not to authorise his
further detention and release the accused. [Arnesh kumar’s
case (infra)].

The Hon’ble Supreme Court, in ARNESH KUMAR VS STATE OF
BIHAR AND ANOTHER [2014], held follows:-

Our endeavour in this judgment is to ensure that police officers
do not arrest accused unnecessarily and Magistrate do not
authorise detention casually and mechanically. In order to
ensure what we have observed above, we give the following
direction:

All the State Governments to instruct its police officers not to
automatically arrest when a case under Section 498-A of the
IPC is registered but to satisfy themselves about the necessity
for arrest under the parameters laid down above flowing from
Section 41, Cr.PC;

All police officers be provided with a check list containing
specified sub- clauses under Section 41(1)(b)(ii);
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The police officer shall forward the check list duly filed and
furnish the reasons and materials which necessitated the
arrest, while forwarding/producing the accused before the
Magistrate for further detention;

The Magistrate while authorising detention of the accused shall
peruse the report furnished by the police officer in terms
aforesaid and only after recording its satisfaction, the
Magistrate will authorise detention;

The decision not to arrest an accused, be forwarded to the
Magistrate within two weeks from the date of the institution of
the case with a copy to the Magistrate which may be extended
by the Superintendent of police of the district for the reasons
to be recorded in writing;

Notice of appearance in terms of Section 41A of Cr.PC be
served on the accused within two weeks from the date of
institution of the case, which may be extended by the
Superintendent of Police of the District for the reasons to be
recorded in writing;

Failure to comply with the directions aforesaid shall apart from
rendering the police officers concerned liable for departmental
action, they shall also be liable to be punished for contempt of
court to be instituted before High Court having territorial
jurisdiction.

Authorising detention without recording reasons as aforesaid 
by the judicial Magistrate concerned shall be liable for
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departmental action by the appropriate High Court.

We hasten to add that the directions aforesaid shall not only
apply to the cases under Section 498-A of the I.P.C. or Section
4 of the Dowry Prohibition Act, the case in hand, but also such
cases where offence is punishable with imprisonment for a
term which may be less than seven years or which may extend
to seven years; whether with or without fine.

” A careful reading of S. 167(1), Cr.P.C. would show that an
investigating officer can ask for remand only when there are
grounds for believing that the accusation or information is well
founded and it appears that the investigation cannot be
completed within the period of 24 hours fixed by S. 57.
Therefore, it follows that a remand by a Magistrate is not an
automatic one and sufficient grounds must exist for the
Magistrate to exercise their powers of remand.”

Article 22 (1) gives person arrested a twofold protection, viz. (1) 
that an arrested person shall not be detained in custody 
without being told the grounds of such an arrest and (2) that he 
shall be entitled to consult and to be defended by a legal 
practitioner of his choice. Article 22 (2) gives yet another 
protection stating that every person who is arrested and 
detained in custody must be produced before the nearest 
Magistrate within 24 hours excluding the time necessary for 
the journey from the the place of arrest to the Court of 
Magistrate and that no such person shall be detained in 
custody beyond the said period without the authority of a 
Magistrate. Section 50, Cr. P.C. which is a corollary to Article
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22, Clause (1) and (5) of the Constitution of India, enacts, that
the persons arrested should be informed of the ground of
arrest, and of right to bail. Section 57. Crl. P.C. which is also in
consonance with Article 22 (2) of the Constitution of India,
provides that no police officer shall detain, in custody a person
arrested without warrant for a longer period than under all
circumstances is reasonable and such period shall not in the
absence of a special order of a Magistrate under Section 167
exceed 24 hours exclusive of the time necessary for the
journey from the place of arrest to the Magistrate’s Court. The
precautions laid down in Article 22 (1) and (2) of the
Constitution and Section 56. Cr P. C which requires a person
arrested without warrant to be taken before a Magistrate or
officer in charge of a police station without unnecessary delay
and Section 57, Cr. P.C. seem to be designed to secure
persons arrested without warrant to be produced before a
Magistrate without unnecessary delay and in any case with an
upper limit of 24 hours without a special order of the
Magistrate, of course, excluding the time necessary for the
journey to the Court from the place of arrest, Section 167. Cr.
P.C. deals with the procedure when investigation cannot be
completed in 24 hours. It is not necessary for the purpose of
this case to elaborately go into the history behind the
importance and object of the constitutional provisions as well
as the other provisions of the general law.

It was held in the case ” Gulab Chand Upadhyaya Vs State Of 
U.P. And Ors.[3] ”Now about the powers of Magistrate to 
override the investigating agency even during pendency of 
investigation. Firstly, he can release the accused by refusing
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remand (Section 167). Secondly, he can grant bail to accused
(Section 437). Thirdly, he can release seized property (Section
457). Fourthly, during progress of investigation by police, the
Magistrate is empowered by Section 164 to record any
confessional statement. He is also empowered by the same
Section to record on oath any statement other than confession,
and that statement would form an important part of
investigation. Fifthly, if investigation is in progress and in the
meantime a criminal complaint is filed the Magistrate can
require the ‘investigating officer’ to submit a “report” under
Section 210(1). The proposition that the word “report” in
Sub-section (1) of Section 210 means a ‘report’ under Section
173, is supported by some precedents, with exceptions also.
But I am of the view that it could only mean a charge-sheet or
final report (under Section 173). This view is based upon
Sub-sections (2) of Section 210 which expressly refers to
Section 173; and also upon the fact that subsection (3) of
Section 210 can come into play only if the police report called
under Section 210(1) is a charge- sheet or final report. From all
these provisions it is clear that though the Magistrate is not
expected to intervene in day to day investigation but he is not
completely deprived of his powers till the end of investigation.

-The Hon’ble Allahabad High Court in Gulab Chand Upadhyaya
v. State of U. P. (2002 Cri LJ 2907) : 2002 (1) A Cr. R 644 held
that the arrest is no doubt a part of investigation but the
Magistrate can place restriction upon the power of arrest of
police.
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-In Raj Pal Singh v. State of U.P., it was observed that that
remand order cannot be without application of mind and it
must not be in a routine and mechanical manner. But all the
same, it does not require that the order sheet should look like,
a judgment delivered after full trial.

-It was observed in Laxmi Narain Gupta vs State[4] that ” Along
with the present petition at least another 20 cases have been
listed, where the accused are in judicial custody, merely
because they are poor. In each of those cases, directions have
been passed by the Courts coacerned, for admitting them to
bail. They are in judicial customary because they have not
been able to arrange a surety while the orders for their judicial
remands are being passed in a routine manner.”

-In Kami Sanyal v Dist. Magistrate, Darjeeling the Supreme 
Court, reaffirming its earlier view taken in B. R. Rao v. State of 
Orissa , observed that only the time of the return and not the 
institution of the proceedings is the crucial date and that 
“while a person is committed to jail custody by a competent 
Court by an order, which prima facie does not appear to be 
without jurisdiction or wholly illegal, a writ of habeas corpus in 
respect of that person cannot be granted. See also A. K. 
Gopalan v. Govt. of India. 31. A Full Bench of the Patna High 
Court in Babunandan Mallah v. State 1972 Cri LJ 423 has taken 
the view that it is not a condition precedent for a valid order 
under Section 344 (1-A).. Cr. P.C. (1898) (corresponding to 
Section 309 of the new Code) that the accused must at the time 
of the passing of the order of remand be in valid custody. It has 
been held that the crucial date when the legality of the remand
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is to be looked into is the date when the petition comes up for
hearing, in Kana v. State of Rajasthan 1980 Cri LJ 344 the
Jaipur Bench of the Rajasthan High Court, referring to the Full
Bench decision of the Patna High Court, in Babunandan Mallah
v. State 1972 Cri LJ 423 held that “if the detention of the
accused is legal, when the bail application is preferred, his
previous illegal detention should not be considered.” (See also
the judgment in Nagalingam v. State rendered by a Bench of
this Court consisting of Gokulakrishnan and Suryamurthy, JJ.
in W. P, No. 1638/80 on 21-4-1980, wherein the said Bench
dismissed the writ petition on the ground that on the date of
the return there was a legal order of remand.)

-Mr. K.V. Sankaran, relying on the decision in In Re Madhu
Limaye AIR 1969 SC 1014 : 1969 Cri LJ l440 has contended that
as the arrest of Jeevakhan by the police is tainted with an
illegality and as he had been kept under police custody for
(far?) over the statutory period and as the remand by the
Magistrate had also been passed in a patently routine and
mechanical manner without applying his mind to all the
relevant matters, the detenu is entitled to be set at liberty.

-After carefully going through the above decisions, we are of 
the view that the decision in In re Madhu Limaye AIR 1969 SC 
1014 : 1969 Cri LJ 1440 cannot be availed of by the detenu 
Jeevakhan, since it is not his case that he did not know the 
nature of the alleged offences for which he was arrested or that 
the remand made by the Magistrate on 29-8-1981 was without 
any jurisdiction or that the facts and circumstances of the case 
did not warrant an order of remand by the Magistrate when
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Jeevakhan was remanded to judicial custody on 29-8-1981 or
that the remand order was not passed by a competent
Magistral having jurisdiction. On the other hand a thorough
examination of the documents filed in this case inclusive of the
remand report, discloses that Jeevakhan was committed to
judicial custody by a competent court, by an order, which
prima facie does not appear to be without jurisdiction or in any
way illegal. It is patently clear in this case that there was a valid
and legal remand order on the date of the return.

-It was held in G.K. Moopanar, M.L.A. And Others vs State Of
Tamil Nadu ” Under the provisions of the Criminal Procedure
Code, the duty of the police officer is to produce the arrested
persons before the concerned Magistrate within 24 hours along
with their remand report and a copy of the diary maintained by
him at the time of the remand as required under S. 167, Cr.P.C.
Thereafter, it is for the concerned Magistrate to apply his mind
and satisfy himself that the accused should be remanded to
judicial or police custody.”

-A careful reading of S. 167(1), Cr.P.C. would show that an 
investigating officer can ask for remand only when there are 
grounds for believing that the accusation or information is well 
founded and it appears that the investigation cannot be 
completed within the period of 24 hours fixed by S. 57. 
Therefore, it follows that a remand by a Magistrate is not an 
automatic one and sufficient grounds must exist for the 
Magistrate to exercise their powers of remand. That is the 
reason why it is required that a copy of the entries in the diary 
should be forwarded to the Magistrate along with the arrested
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persons. This is the second stage in remanding the accused
persons.

-In Elumalai v. State of Tamil Nadu, 1983 Mad LW (Cri) 121, a
Bench of this Court pointed out that remand should not be
made mechanically and as a matter of routine and such
routines should be deprecated.

-In Elumalai’s case (1983 Mad LW (Cri) 121) has clearly
indicated the importance of the provisions contained in S.
167(2), Cr.P.C. In the following words :- “For a speedy trial, the
prosecution agencies also must take a prompt step in
completing their investigations and filing their final reports as
contemplated under the Code as expeditiously as possible. In
case the investigating officer fails to take speedy action in a
case registered against any person arrested under S. 41(1), S.
151(1) or any other penal provision of the law, and keeps it in
cold storage, forgetting his obligation to the society and in
contravention of the principles of natural justice and allow, by
his conduct, the arrested persons to be kept behind the bars,
for months together and if the Courts without being conscious
of the mandatory provisions of S. 167(2), mechanically
authorise repeated detention and also do not show any
diligence in completing the trial of the case speedily, the result
would be that prisoners, especially those coming from the
society of have nots, have to suffer untold physical and mental
agony and spend their lives in the jail without having any ray of
hope of their release.”
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-The decision in Krishna Iyer, J., in Mantoo Majumdar and
Dasdev Singh v. State of Bihar, 1980 Mad LW (Crl) (SN) 17 :
(1980 Cri LJ 546) (SC) wherein it was observed that the
magistrate concerned have been practically authorising
repeated detentions, unconscious of the provisions which
obligated them to monitor the proceedings which warrant such
detention. The Bench concluded its discussion by holding that
all possible breach that may result, from delays between the
time a prosecuting officer discovers sufficient evidence to
proceed against tan accused person and the time of instituting
those proceeding is to be guarded against by Courts which are
obliged to the society.

Conclusion: 
If the prima facie accusation or information is not well founded 
and sufficient grounds do not exist for the Magistrate to 
exercise his power of remand, in such cases, remand of 
accused can be refused. A fortiori, a remand by a Magistrate is 
not an automatic one and sufficient grounds must exist for the 
Magistrate to exercise their powers of remand. ”Judicial 
remands should not be passed in a routine manner.” 
****** 
# 1990 CriLJ 2685 ; G.K. Moopanar, M.L.A. And Others vs State 
Of Tamil Nadu 
# 1983 CriLJ 1009 ;Jeevakhan And Ors. vs Officer-In-Charge Of 
‘Q’ Branch Of Tamil Nadu Police 
# 2002 CriLJ 2907 
# ILR 1986 Delhi 635 
# It was observed in 1983 CriLJ 1009 ;Jeevakhan And Ors. vs 
Officer-In-Charge Of ‘Q’ Branch Of Tamil Nadu Police
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Framing Of Issues

Framing Of Issues

When one party affirms and other party denies a material
proposition of fact or law, then only issues arise. If there is no
specific denial, the question of framing issue does not,
generally, arise. Material propositions are those propositions
of law or fact. The plaintiff must allege such material
propositions in order to show his right to sue. In the same way,
defendant must allege as to constitute his defence. Unless
each material proposition is affirmed by the plaintiff and denied
by the defendant, a distinct issue will not form.

Material Propositions:
Basically, Material propositions can be understood in sense of
two aspects. Those are Proposition of fact and Proposition of
law. Those propositions of fact or law which a plaintiff must
specifically allege in order to show a right to sue or a
defendant must specifically allege in order to constitute his
defence in such suit. In Sri Nanjudchari vs. The Chairman , it
was held that ” It is mandatory on the part of the trial court to
frame all necessary issues arising from pleadings i.e., material
preposition of fact and law of affirmed by the one party and
denied by the another.

When Does A ” Distinct Issue” Form ? 
To form a distinct issue, a material proposition must affirmed 
by one party and denied by other. Unless each material 
proposition is affirmed by the plaintiff and denied by the
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defendant, a distinct issue will not form. 
At this juncture, it is not out of scope to see Rule 1 (3) of Order
XIV of C.P.C, which reads as infra: 
” Each material proposition affirmed by one party and denied
by the other shall form the subject of a distinct issue.”

Kinds Of Issues:
If defendant makes no defence, framing and recording issue by
the Court does not arise. That too, in such a case, a Court need
not frame and record a issue inasmuch as the defendant
makes no defence at the first hearing of the suit. In Desi Kedri
vs. Huzurabad Co-Operative Marketing Society Ltd.,, it was
held that ”Issues need not be framed when there is no dispute
with regard to material averments in the plaint.”

According to Rule 1( 4) of Order XIV of C.P.C, issues are of two
kinds.
a) issues of fact,
b) issues of law.

Relevant Case-Law: 
# Seela Venkata Subbaiah v. Jinka Muni Swamy; 1997(6) ALT 
654. 
# Madhabananda Ray And Anr. vs Spencer And Company Ltd. 
on 1 May, 1987 ,AIR 1988 Ori 35 ; 
# The Manager, Bettiah Estate vs Sri Bhagwati Saran Singh 
And … on 27 March, 1992 ,AIR 1993 All 2; 
# Mannam Anjmma vs. N.Nageswara Rao; 1997(6) L 645. 
# Maharashtra State Warehousing … vs Bhujang Krishnaji 
Kohale on 16 June, 1998 , (1999) 101 BOMLR 83;
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# Mohammed Ali vs Dawood Basha on 18 October, 1995 ,ILR
1995 KAR 3420; 
# Sangli Municipal Council vs Syndicate Bank, Branch Sangli
And … on 12 June, 1979 ; 
# Hanumantha Gowda vs. Gidde Gowda, 1998(2) CCC 365
(Karn.) = 1998(5) ALT 21.1 (DN OHC); 
# Naresh Chandra Das vs Gopal Chandra Das on 23 August,
1990 ;AIR 1991 Cal 237 ; 
# Mantu Naik vs Bankim Chandra Maity & Anr. on 29
November, 1995 ,(1998) 3 CALLT 160 HC ; 
# Prithvi Raj Jhingta And Anr. vs Gopal Singh And Anr. on 7
September, 2006, AIR 2007 HP 11; 
# Maddaa Sai Lakshmi v. Medisetti Lakshmi Narasamma
2006(3) ALT 708. 
# P.Chidambaram vs St on 14 June, 2005 ; 
# Major S. S. Khanna vs Brig. F.J. Dillon on 14 August, 1963
;1964 AIR 497

How May a Issue of Fact Arise?
At this stage, I deem that it is not out of place to discuss about
the word ” Fact” which is defined under section 3 of Indian
Evidence Act,1872.
[” Fact”. ” Fact” means and includes– (1) any thing, state of
things, or relation of things, capable of being perceived by the
senses; (2) any mental condition of which any person is
conscious.

Illustrations
(a) That there are certain objects arranged in a certain order in
a certain place, is a fact.
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(b) That a man heard or saw something, is a fact.

(c) That a man said certain words, is a fact.

(d) That a man holds a certain opinion, has a certain intention,
acts in good faith or fraudulently, or uses a particular word in a
particular sense, or is or was at a specified time conscious of a
particular sensation, is a fact.

(e) That a man has a certain reputation, is a fact.” Relevant.”
One fact is said to be relevant to another when the one is
connected with the other in any of the ways referred to in the
provisions of this Act relating to the relevancy of facts.” Facts
in issue.” The expression” facts in issue” means and includes–
any fact from which, either by itself or in connection with other
facts, the existence, non- existence, nature or extent of any
right, liability, or disability, asserted or denied in any suit or
proceeding, necessarily follows.

Explanation.– Whenever, under the provisions of the law for
the time being in force relating to Civil Procedure, 1[ any Court
records an issue of fact, the fact to be asserted or denied in the
answer to such issue is a fact in issue.

Illustrations A is accused of the murder of B. At his trial the
following facts may be in issue:– that A caused B’ s death; that
A intended to cause B’ s death; that A had received grave and
sudden provocation from B; that A, at the time of doing the act
which caused B’ s death, was, by reason of unsoundness of
mind, incapable of knowing its nature.]
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In view of above, it is apt to say that understanding the word
”fact” under purview of Indian Evidence Act is very important
as to issues of fact.

When Shall A Court Frame And Record Issues?
Basically, at the first hearing of the suit the Court shall
ascertain upon what material propositions of fact or law the
parties are at variance. Yet, here, three essential points are to
be remembered. Before framing and recording issues, firstly,
the Court shall read the plaint and written statement. Secondly,
examination under rule 2 of Order X is mandatory, thirdly, the
Court shall hear the parties or their pleaders. At the outset, it is
apt to see words in rule 1 (5) of Order XIV of C.P.C ” after
reading the plaint and the written statement and after
examination under rule 2 of Order X and after hearing the
parties or their pleaders”. Thus, the Fundamental Functions of
the Court , as to before framing and recording issues , are:
1. reading the plaint and written statement;
2. examination under rule 2 of Order X of C.P.C; and
3. hearing the parties or their pleaders;

after these three essential functions, the Court, at the first
hearing, shall ascertain upon what material propositions of fact
or law the parties are at variance, and shall thereupon proceed
to frame and record the issues on which the right decision of
the case appears to depend.

In Maddaa Sai Lakshmi v. Medisetti Lakshmi Narasamma, in 
this case, it was held that ”Before commencement of trial, suit 
be posted to a specific date for hearing both sides on the
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issues already framed to see if they have been property framed
or if any reframing of issues is needed on the core issues in
dispute. Trial be commenced only after such exercise.”

Can a Court go into question and decide any aspect without
framing issues?
Despite issue is not framed, court has power to go into that
question and decide that aspect of the subject matter in case
of sufficient evidence is adduced by both parties on pleadings .
At this juncture, it is appropriate to refer ruling in
Mohd.Kareemuddn Khan vs. Syed Aza, where it was observed
that Defendant pleading perfection of title by adverse
possession. Issue not framed. However, evdience adduced by
both sides on the disputed matter. Court is not barred to go
into that question and decide that aspect of the matter. In
another case, Sunyabasi Pikra vs. Paramanand Ranasingh, it
was held that ” Both parries have laid evidence, both
documentary and oral touching that issue. Non-framing that
particular issue is immaterial. ”

It is thus clear that if the there are pleadings and sufficient
evidence is available on record, the Court can go into that
question, even if issue is not framed on that question, and
decide that aspect of the matter. However, in some of the
cases, the matters will be remaded to the trial courts for failure
to frame issues. In Syed Mahmood vs. Dr.Manik Chandra
1998(3) An.W.R.340, it was observed that issues were framed
and therefore, the matter remitted back to trial court no frame
issues as indicated and give reasonable opportunity to the
parties to lead evidence etc.
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Conclusion: 
A fortiori, the present structure of Rule 2 of Order XIV of C.P.C 
was brought about by the Civil Procedure Code (Amendment) 
Act, 1976. 
therefore, it is very important to have a look to the difference 
between the amended Rule 2 and earlier Rule.2. Let me 
conclude this article with an observation that ”When one draws 
a comparison between the earlier Rule 2 and the amended Rule 
2, the comparison immediately leads to a conclusion that 
whereas under the old Rule 2 it was mandatory for a Court to 
try the issues of law in the first instance and to postpone the 
settlement of issues of fact until after findings had been arrived 
at with respect to the issues of law, under the new, amended 
Rule 2, as has been spelt out and clearly stipulated in Sub-rule 
(1) thereof, the legislature has mandated that a Court shall 
pronounce judgment on all issues, both of law as well as facts, 
notwithstanding that a case may be disposed of only on a 
preliminary issue. Under the new Rule 2 the only exception is 
contained in Sub-rule (2) thereof which, in a manner of 
speaking relaxes the aforesaid legislative mandate to a limited 
extent by conferring a discretion upon the Court that if it is of 
the opinion that the case or any part thereof may be disposed 
of on a issue of law only, it may try that issue first, in the 
process postponing the settlement of other issues until the 
issue of law has been determined. This discretion even though 
conferred by the aforesaid legislative amendment has however 
been circumscribed and limited, specifically and explicitly only 
to two situations and these are that the issue or issues of law 
only upon which the case or any part of the case may be
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disposed of must relate to either the jurisdiction of the Court or
a bar to the suit created by any law for the time being in force.
By a combined reading of Sub-rule (1) and Sub-rule (2) of Rule
2 what therefore emerges is that, except in situations covered
by Sub-rule (2) a Court must dispose of a suit as a whole, try all
issues of law and fact together and accordingly pronounce
judgment on all such issues even though the case may be
disposed of on a preliminary issue. ” 
************ 
# 1999(2) ALT 14.1 (DH OHC) = 1999(1) CCC 265 (Karnataka) ” 
# See Order XIV, Rule 1( 6) of C.P.C,1908 
# 1994(2) ALT 539 (D.B). 
# 2006(3) ALT 708. 
# 1997(2) ALT 625 (D.B) = 1997(2) APLJ 220. 
# 1997 (4) CCC 304 (Orissa) = 1998(4) ALT 1.5 (DN OHC) = 84
(1997) C.L.T. 534
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The Deed of Mortgage

The Deed of Mortgage

In India, section 55 of the Transfer of Property Act,1882
explains for the relevant convenants and under section sub
section 2 of section 55 of the Transfer of Property Act,1882, the
benefit of the covenants run with the land and can be enforced
by the transferees for time to time except the covenant as to
indemnity. Before going to discuss with the deed of mortgage,
it is apt to see how a conveyance begins with. A conveyance
starts with the names of the parties and it ends with the
execution and attestation clauses.

Some Essential Requirements Of Deed Of Transfer:
1) Description of deed; 2. Parties to the deed; 3.Date on which
it is executed. These three are essential requirements of a
deed. As a matter of fact, there are special requirements of
different kinds of transfer, such as lease, sale, mortgage, gift,
and exchange etc.,

1. Description of deed:
The title of deed is to be written in capital letters like ” THE
DEED OF MORTAGE”; ”THE DEED OF SALE”; THE DEED OF
LEASE”. Etc.

2. Parties to the deed: 
While drafting a deed, the name of party comes first, and then 
the surname and thereafter the address of the party by other 
descriptions like ” son of ” (”s/o”), ”wife of ”(”w/o”), ”daughter
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of ” (”d/o”). the transferor must be mentioned first thereafter
the the transferee. And then the occupation/profession of party
comes next. If there is a confirming party, he/she may be joined
and placed next after the transferor. It must be remembered
that all proper parties to a deed , however the inter parties
should be impleaded for the reason in common law, only
parties to the contract can take benefit under the same. If any
change in names of the parties is intended, such change
should be accounted for after the name of the conveying party.
If a woman, who is divorced, her name should be described as
” fame sole”. Caste or religion may be mentioned.

Trust: If there is trust, their names and as trustees to the estate
under the deed of trust must be stated. In case of any trustee
who is appointed by Court, the date of such order of the Court
and its proceedings are to be mentioned.

Government: In case of Government, person authorized under
Article 229(1) of Indian Constitution is to be mentioned in the
deed and such transfer must be expressly made on behlaf of or
in the name of the President of India or the Governor of State
concerned.

Firms: In case of Firms, all partners must join as under section 
19 of the Indian Partnership Act (IX of 1932). Here, it is 
essential to see that one or more partners of a firm shall not 
transfer any immovable property which belongs to such firm in 
the absence of express terms or by virtue of custom or usage 
to the contrary. However, if trading assets of a firm, which 
business is to buy and sell lands, the managing partner can
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sell as the partner of firm and acting on behalf of such firm
carrying business under the name and style of such firm.

Juridical Persons: If registered society, company, after their
names, registered under Societies Registration Act, or the
Indian Companies Act, or incorporated under anyy special
statue with full address of the head office are to be mentioned.

Recitals Of Deed: The recital of the deed must be short and
intelligible. The recital of a deed must contain a brief history of
the property up to its vesting in the transferor. Basically,
recitals are two types. 1. Narrative recitals, 2. Introductory
recitals. Narrative recitals means facts and circumstances
which show the nature of interest to be dealt with. Introductory
recitals means those show the motive or intention behind the
execution of the deed and are immediately followed by the
operative part , however Introductory recitals of a deed can
contain facts culminating in the execution of the deed
beginning from the agreement up to the motive for such
transfer.

Habendum: It means part of the deed which explains the
interest that the purchaser is to take in the property such
phrases as ” to have” and ”to hold” are to be used, however,
those are not essential to make the transfer.

Covenants: Generally a covenant can be in express terms. 
However, it is inferred on the construction of the entire 
instrument. That too, an implied covenant or covenant in law, 
is one which the law implies either from the nature of the
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transaction or from the use of certain technical words. Further,
a covenant is an agreement under seal,whereby one or more of
the parties to the deed stipulate for the truth of certain facts, or
is bound to do or not to do a specified thing.

Apart from the above, testimonium, Testatum, Operative
Words, Parcels, Exceptions and Reservations, Completion of
transaction, execution, Attestation, Possession of the property,
Registration of deed, Delivery of deed, Essence of drafting of
deed are also essential.

Before going to discuss about the deed of mortgage, it is very
essential to see section 69 of The Transfer of Property Act,
1882.
(1) A mortgagee, or any person acting on his behalf, shall,
subject to the provisions of this section, have power to sell or
concur in selling the mortgaged property, or any part thereof,
in default of payment of the mortgage- money, without the
intervention of the Court, in the following cases and in no
others, namely:–]

(a) where the mortgage is an English mortgage, and neither the
mortgagor nor the mortgagee is a Hindu, Muhammadan or
Buddhist 1[ or a member of any other race, sect, tribe or class
from time to time specified in this behalf by 2[ the State
Government], in the Official Gazette];

(b) where 3[ a power of sale without the intervention of the
Court is expressly conferred on the mortgagee by the
mortgage- deed and] the mortgagee is 4[ the Government];
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(c) where 3[ a power of sale without the intervention of the
Court is expressly conferred on the mortgagee by the
mortgage- deed and] the mortgaged property or any part
thereof 5[ was, on the date of the execution of the mortgage-
deed], situate within the towns of Calcutta, Madras, Bombay, 6[
7[ or in any other 8[ town or area which the State Government
may, by notification in the Official Gazette, specify in this
behalf].

Requirements Of Mortgage Deed:
1. A thorough investigation of title upto 60 years and
preparation of an abstract on title and a thorough search in all
the places as required in the case of sale.

2. Recitals: a short history of the property right upto its vesting
in the mortgagor and the object of the loan—Amount and rate
of interest.

3. Parties to the deed: Mortgagor first and thereafter the
mortgagee.

4. Operative words: in the case of a simple mortgage, the
property is charged and assured as security for repayment of
the mortgage debt. In case of English mortgage, it is out and
out sold to the mortgagee subject to the convenant as to
re-conveyance upon repayment of the debt with interest. (Sec
58 (e) of Transfer of Property Act).

5. Possession: An English mortgagee has the right to take 
possession of the property. Such a mortgage should contain a
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clause as to the appointment of a Receiver who may be a
nominee of the mortgagee. Sec 69A of Transfer of Property
Act.

6. Execution and Attestation: Attestation is compulsory to
every mortgage. In case where the mortgagor doest not know
the language, the deed must be explained to him by some
cpmpetent person.
7. Registration: Compulsory in case of mortgage of value
above Rs 100/-, and in all cases under the West Bengal Land
Reforms Act (Vide section.7).

8. Delivery of title deed: A mortgagee is entitiled to all the title
deeds of the mortgaged property. If for any reason they are left
with the mortgagor through inadvertence or negligence, he can
manipulate a prior equitable mortgage by depositing the same
elsewhere.

9. Redemption: Period is fixed by agreement between the
parties. Under Article 61 of The Limitation Act,1963, a suit for
redemption may be brought within 30 years from when the
right to redeem accrues according to the agreement. In case
where the property has been transfered by the mortgagee for
valuable consideration the period of limitation is 12 years for
the date of knowledge.

Conclusion: 
Before a deed is executed, the executant should read the entire 
deed. If the executant cannot read, then it should be read over 
over and explained to him by a competent person. That too, in
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case of a purdanashin lady, care should be taken that she
totally understands the terms of the deed, implications and
effect of the deed. A fortiori, the fact of explaining should be
endorsed on the deed itself. 
********* 
. 1. Subs. by Act 20 of 1929, s. 33, for the original section. 2 S.
69 was numbered as sub- section (1) of that section, by s. 34,
ibid. 3 Subs. by s. 34, ibid., for certain original words. 4 The
words and figures” Notwithstanding anything contained in the
Trustees’ and Mortgagees’ Powers Act, 1866″ omitted by Act
48 of 1952, s. 3 and Sch. II. (To more about execution of
Mortgage deed, see ” DeSouza’s Conveyancing 12th Edition)
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Framing of Charge In Criminal Cases

Framing of Charge In Criminal Cases There is some criticism in 
some trial courts that the important task of framing charge is 
being entrusted to stenos by the trial judges. A fortiori, 
inasmuch as the Supreme Court laid down that the purpose of 
framing a charge is to give intimation to the accused of clear, 
unambiguous and precise notice of the nature of accusation 
that the accused is called upon to meet in the course of a trial, 
it is primary duty of a judicial officer to remove such criticism 
from the minds of litigant public. This article may be helpful to 
newly recruited Junior Civil Judges as to this aspect. The 
purpose of framing a charge is to give intimation to the 
accused of clear, unambiguous and precise notice of the 
nature of accusation that the accused is called upon to meet in 
the course of a trial. (See V.C. Shukla v. State Through 
C.B.I.,1980 Supplementary SCC 92 at page 150 and paragraph 
110 of the report). Either it is a warrant case or a summons 
case, the point is that a prima facie case must be made out 
before a charge can be framed. Basically, there are three pairs 
of sections in the Code of Criminal Procedure, 1973. Those are 
Sections 227 and 228 which relating to sessions trial; Sections 
239 and 240 relatable to trial of warrant cases; and Sections 
245(1) and (2) qua trial of summons cases. The Hon’ble 
Supreme Court, in Mohan Singh v. State of Bihar, has 
examined the law relating to charge while highlighting the 
purpose of framing a charge against the accused in criminal 
cases. Strict Comply Of Section 226 Of Cr.P.C: Trial Judge 
must insist the prosecution to comply with section 226 of 
Cr.P.C. if this be done, accused can be discharged in case of
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there is no prima facie case. thus, arrears of cases can be 
cleared quickly. Before invoking provisions of Sections 227 
and 228 dealing with trials before the Court of Session, Courts 
shall take note of Section 226 which obliges the prosecution to 
describe the charge brought against the accused and state by 
what evidence the guilt of the accused would be proved. In 
Satish Mehra v. Delhi Administration and Another [(1996) 9 
SCC 766]  was overuled in  State of Orissa Vs. Debendra Nath 
Padhi, 2005(1)ACR71(SC),  AIR2005SC359, 
 2005((1))ALT(Cri)198,  2005(1)ALT(Cri)1198 holding that the 
law is that at the time of framing charge or taking cognizance 
the accused has no right to produce any material. Satish 
Mehra’s case holding that the trial court has powers to 
consider even materials which accused may produce at the 
stage of Section 227 of the Code has not been correctly 
decided. In the same ruling, it was observed that If under 
Section 227, what is necessary and relevant is only the record 
produced in terms of Section 173 of the Code, the accused 
cannot at that stage invoke Section 91 to seek production of 
any document to show his innocence. Under Section 91, 
summons for production of document can be issued by Court 
and under a written order an officer in charge of police station 
can also direct production thereof. Section 91 does not confer 
any right on the accused to produce document in his 
possession to prove his defence. Section 91 presupposes that 
when the document is not produced process may be initiated 
to compel production thereof. Reasons For Charge: It is 
seminal to refer the ruling State of Maharashtra v. Som Nath 
Thapa, (1996) 4 SCC 659. In this ruling, it was observed as: ‘
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before adverting to what was stated in Antulay’s case, let the 
view expressed in State of Karnataka vs. L. Muniswamy), 1977 
(3) SCR 113 be noted. Therein, Chandrachud, J. (as he then 
was) speaking fore a three Judge Bench stated at page 119 that 
at the stage of framing charge the Court has to apply its mind 
to the question whether or not there is any ground for 
presuming the commission of the offence by the accused. As 
framing of charge affects a person’s liberty substantially, need 
for proper consideration of material warranting such order was 
emphasised.’ In one of the case under TADA, the Hon’ble Apex 
Court held that the Designated Court should give reasons for 
framing charges because framing of charges substantially 
affects the liberty of the person concerned. The Purpose Of 
Framing Charge: In the ruling of a four-Judge Bench of The 
Hon’ble Supreme Court in V.C. Shukla v. State Through 
C.B.I.,1980 Supplementary SCC 92 at page 150 and paragraph 
110 of the report). Justice Desai delivering a concurring 
opinion, opined that ‘ the purpose of framing a charge is to 
give intimation to the accused of clear, unambiguous and 
precise notice of the nature of accusation that the accused is 
called upon to meet in the course of a trial’. How To Interpret 
The Words In A Charge? What To Be Done, If There Is Any 
Error In The Framing Of The Charge? To give appropriate 
answers for these two important questions, I deem it is apt to 
see the recent ruling of the Hon’ble Supreme Court (2011) in 
Mohan Singh vs State Of Bihar, wherein it was observed as 
infra: The purpose of framing a charge is to give intimation to 
the accused of clear, unambiguous and precise notice of the 
nature of accusation that the accused is called upon to meet in
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the course of a trial. (See decision of a four-Judge Bench of 
this Court in V.C. Shukla v. State Through C.B.I., reported in 
1980 Supplementary SCC 92 at page 150 and paragraph 110 of 
the report). Justice Desai delivering a concurring opinion, 
opined as above. 17. But the question is how to interpret the 
words in a charge? In this connection, we may refer to the 
provision of Section 214 of the Code. Section 214 of the Code 
is set out below: 214. Words in charge taken in sense of law 
under which offence is punishable. In every charge words used 
in describing an offence shall be deemed to have been used in 
the sense attached to them respectively by the law under 
which such offence is punishable.” 18.The other relevant 
provisions relating to charge may be noticed as under: 211. 
Contents of charge.- (1) Every charge under this Code shall 
state the offence with which the accused is charged. (2) If the 
law which creates the offence gives it any specific name, the 
offence may be described in the charge by that name only. (3) 
If the law which creates the offence does not give it any 
specific name, so much of the definition of the offence must be 
stated as to give the accused notice of the matter with which 
he is charged. (4) The law and section of the law against which 
the offence is said to have been committed shall be mentioned 
in the charge. (5) The fact that the charge is made is equivalent 
to a statement that every legal condition required by law to 
constitute the offence charged was fulfilled in the particular 
case. (6) The charge shall be written in the language of the 
Court. (7) If the accused, having been previously convicted of 
any offence, is liable, by reason of such previous conviction, to 
enhanced punishment, or to punishment of a different kind, for
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a subsequent offence, and it is intended to prove such 
previous conviction for the purpose of affecting the 
punishment which the Court may think fit to award for the 
subsequent offence, the fact date and place of the previous 
conviction shall be stated in the charge; and if such statement 
has been omitted, the Court may add it at any time before 
sentence is passed. 215. Effect of errors. No error in stating 
either the offence or the particulars required to be stated in the 
charge, and no omission to state the offence or those 
particulars, shall be regarded at any stage of the case as 
material, unless the accused was in fact misled by such error 
or omission, and it has occasioned a failure of justice. 464. 
Effect of omission to frame, or absence of, or error in, charge. 
(1) No finding sentence or order by a Court of competent 
jurisdiction shall be deemed invalid merely on the ground that 
no charge was framed or on the ground of any error, omission 
or irregularity in the charge including any misjoinder of 
charges, unless, in the opinion of the Court of appeal, 
confirmation or revision, a failure of justice has in fact been 
occasioned thereby. (2) If the Court of appeal, confirmation or 
revision is of opinion that a failure of justice has in fact been 
occasioned, it may- (a) in the case of an omission to frame a 
charge, order that a charge be framed and that the trial be 
recommenced from the point immediately after the framing of 
the charge; (b) in the case of an error, omission or irregularity 
in the charge, direct a new trial to be had upon a charge framed 
in whatever manner it thinks fit: Provided that if the Court is of 
opinion that the facts of the case are such that no valid charge 
could be preferred against the accused in respect of the facts
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proved, it shall quash the conviction; 19. While examining the 
aforesaid provisions, we may keep in mind the principles laid 
down by Justice Vivian Bose in Willie (William) Slaney v. State 
of Madhya Pradesh reported in (1955) 2 SCR 1140. At page 
1165 of the report, the learned judge observed:- ;We see no 
reason for straining at the meaning of these plain and emphatic 
provisions unless ritual and form are to be regarded as of the 
essence in criminal trials. We are unable to find any magic or 
charm in the ritual of a charge. It is the substance of these 
provisions that count and not their outward form. To hold 
otherwise is only to provide avenues of escape for the guilty 
and afford no protection to the innocent.” 20. The aforesaid 
observation of Justice Vivian Bose in William Slaney (supra) 
has been expressly approved subsequently by this Court in 
V.C. Shukla (supra). 21. Reference in this connection may be 
made to the decision of this Court in the case of Tulsi Ram and 
others v. State of Uttar Pradesh reported in AIR 1963 SC 666. In 
that case in paragraph 12 this Court was considering these 
aspects of the matter and made it clear that a complaint about 
the charge was never raised at any earlier stage and the 
learned Judges came to the conclusion that the charge was 
fully understood by the appellants in that case and they never 
complained at the appropriate stage that they were confused or 
bewildered by the charge. The said thing is true here. 
Therefore, the Court refused to accept any grievance relating 
to error in the framing of the charge. 22. Subsequently, in the 
case of State of Andhra Pradesh v. Cheemalapati Ganeswara 
Rao and another reported in AIR 1963 SC 1850, this Court also 
had to consider a similar grievance. Both in the case of Tulsi



336

Ram (supra) as also in the case of Cheemalapati (supra) the 
charges were of conspiracy. The same is also a charge in the 
instant case. Repelling the said grievance, the learned Judges 
held that the object in saying what has been set out in the first 
charge was only to give notice to the accused as to the ambit 
of the conspiracy to which they will have to answer and 
nothing more. This Court held that even assuming for a 
moment that the charge is cumbersome but in the absence of 
any objection at the proper time and in the absence of any 
material from which the Court can infer prejudice, such 
grievances are precluded by reason of provision of Section 225 
of the Cr.P.C. Under the present Code it is Section 215 which 
has been quoted above. 23. Reference in this connection may 
also be made in the decision of this Court in Rawalpenta 
Venkalu and another v. The State of Hyderabad reported in AIR 
1956 SC 171 at para 10 page 174 of the report. The learned 
Judges came to the conclusion that although Section 34 is not 
added to Section 302, the accused had clear notice that they 
were being charged with the offence of committing murder in 
pursuance of their common intention. Therefore, the omission 
to mention Section 34 in the charge has only an academic 
significance and has not in any way misled the accused. In the 
instant case the omission of charge of Section 302 has not in 
any way misled the accused inasmuch as it is made very clear 
that in the charge that he agreed with the others to commit the 
murder of Anil Jha. Following the aforesaid ratio there is no 
doubt that in the instant case from the evidence led by the 
prosecution the charge of murder has been brought home 
against the appellant. 24. In K. Prema S. Rao and another v.
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Yadla Srinivasa Rao and others reported in (2003) 1 SCC 217 
this Court held that though the charge specifically under 
Section 306 IPC was not framed but all the ingredients 
constituting the offence were mentioned in the statement of 
charges and in paragraph 22 at page 226 of the report, a 
three-Judge Bench of this Court held that mere omission or 
defect in framing of charge does not disable the criminal court 
from convicting the accused for the offence which is found to 
have been proved on the evidence on record. The learned 
Judges held that provisions of Section 221 Cr.P.C. takes care 
of such a situation and safeguards the powers of the criminal 
court to convict an accused for an offence with which he is not 
charged although on facts found in evidence he could have 
been charged with such offence. The learned Judges have also 
referred to Section 215 of the Cr.P.C., set out above, in support 
of their contention. Can Conviction Is Sustainable If There Is 
No Charge? To know answer for this wuestion, see ruling 
Mohan Singh vs State Of Bihar; decided in 2011 . In this ruling, 
it was observed in para 25 as under: 25. Even in the case of 
Dalbir Singh v. State of U.P., reported in (2004) 5 SCC 334, a 
three-Judge Bench of this Court held that in view of Section 
464 Cr.P.C. it is possible for the appellate or revisional court to 
convict the accused for an offence for which no charge was 
framed unless the court is of the opinion that the failure of 
justice will occasion in the process. The learned Judges further 
explained that in order to judge whether there is a failure of 
justice the Court has to examine whether the accused was 
aware of the basic ingredients of the offence for which he is 
being convicted and whether the main facts sought to be
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established against him were explained to him clearly and 
whether he got a fair chance to defend himself. If we follow 
these tests, we have no hesitation that in the instant case the 
accused had clear notice of what was alleged against him and 
he had adequate opportunity of defending himself against what 
was alleged against him. Is It Mandatory To Mention Section Of 
Law In The ‘Charge’? In K. Prema S. Rao and another v. Yadla 
Srinivasa Rao and others reported in (2003) 1 SCC 217 the 
Supreme Court held that though the charge specifically under 
Section 306 IPC was not framed but all the ingredients 
constituting the offence were mentioned in the statement of 
charges and in paragraph 22 at page 226 of the report, a 
three-Judge Bench of the Supreme Court held that mere 
omission or defect in framing of charge does not disable the 
criminal court from convicting the accused for the offence 
which is found to have been proved on the evidence on record. 
His Lordships held that provisions of Section 221 Cr.P.C. takes 
care of such a situation and safeguards the powers of the 
criminal court to convict an accused for an offence with which 
he is not charged although on facts found in evidence he could 
have been charged with such offence. The learned Judges 
have also referred to Section 215 of the Cr.P.C., set out above, 
in support of their contention. Even in the case of Dalbir Singh 
v. State of U.P., reported in (2004) 5 SCC 334, a three-Judge 
Bench of the Supreme Court, Court held that in view of Section 
464 Cr.P.C. it is possible for the appellate or revisional court to 
convict the accused for an offence for which no charge was 
framed unless the court is of the opinion that the failure of 
justice will occasion in the process. Their Lordships Judges
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further explained that in order to judge whether there is a 
failure of justice the Court has to examine whether the accused 
was aware of the basic ingredients of the offence for which he 
is being convicted and whether the main facts sought to be 
established against him were explained to him clearly and 
whether he got a fair chance to defend himself. If we follow 
these tests, we have no hesitation that in the instant case the 
accused had clear notice of what was alleged against him and 
he had adequate opportunity of defending himself against what 
was alleged against him. In Annareddy Sambasiva Reddy and 
others v. State of Andhra Pradesh; (2009) 12 SCC 546 the 
Supreme court dealt with the same question and referred to 
Section 464 of Cr.P.C. In paragraph 55 at page 567 of the 
report, the Supreme Court held that if the ingredients of the 
section charged with are obvious and implicit, conviction 
under such head can be sustained irrespective of the fact 
whether the said section has been mentioned or not in the 
charge. The basic question is one of prejudice. The Hon’ble 
Supreme Court in Rawalpenta Venkalu and another v. The 
State of Hyderabad reported in AIR 1956 SC 171 at para 10 
page 174 of the report. The learned Judges came to the 
conclusion that although Section 34 is not added to Section 
302, the accused had clear notice that they were being charged 
with the offence of committing murder in pursuance of their 
common intention. Therefore, the omission to mention Section 
34 in the charge has only an academic significance and has not 
in any way misled the accused. In the instant case the 
omission of charge of Section 302 has not in any way misled 
the accused inasmuch as it is made very clear that in the
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charge that he agreed with the others to commit the murder of 
Anil Jha. Following the aforesaid ratio there is no doubt that in 
the instant case from the evidence led by the prosecution the 
charge of murder has been brought home against the 
appellant. It is thus clear that no prejudice will be caused to the 
accused for non-mentioning of Section of law in the charge 
when all the ingredients of the offence were disclosed and the 
accused had full notice and had ample opportunity to defend 
himself against the same and at no earlier stage of the 
proceedings, the accused had raised any grievance. To know 
more, the following rulings are useful as to framing of Charge 
in Criminal Cases. 1) Sanichar Sahni vs State Of Bihar on 26 
May, 2009 2) Santokh Singh vs Izhar Hussain And Anr on 25 
April, 1973 3) Tilak Nagar vs The State Of Maharashtra on 20 
October, 2011 4) Mahesh And Ors. vs State Of M.P. : 1988 CriLJ 
1565 5) Kenaram Alias Kinuram Majhi vs The State: 1995 CriLJ 
3026 6) In Re: Saroja vs …; Madras High Court Judgment. 7) K. 
Dhanasekaran vs State By Inspector Of Police: 2003 (1) CTC 
223 8) Sureshbhai Jayantilal Shah vs State Of Gujara : (2005) 3 
GLR 1918 9) Tatikayala, Ayyappa Naidu And … vs State on; 
Andhra Pradesh HIGH Court Judgment.: 1956 CriLJ 580 10) 
Public Prosecutor vs K. Jalayya And Anr : AIR 1954 Mad 303 
11) State of Uttar Pradesh v. Paras Nath Singh ; (2009) 6 SCC 
372 Conclusion: To understand the scope of section 226, 227, 
228 and 239 of Cr.P.C, it is better to go through the 
observations in  State of Orissa Vs. Debendra Nath 
Padhi, 2005(1)ACR71(SC),  and Century Spg. & Mfg. Co. Ltd. v. 
State of Maharashtra ((1972) 3 SCC 282), State of Karnataka v. 
L. Muniswamy ((1977) 2 SCC 699. Further more, after
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considering the entire law on the point of section 120 IPC, the
Hon’ble Apex Court in Rajiv Gandhi murder case (State v.
Nalini, (1999) 5 SCC 253) laid down broad principles to be
observed in framing a charge of conspiracy. A fortiori, besides
the above listed 11 important judgments, it is important to go
through the observations of the Hon’ble SupremeCourt in
Dalbir Singh v. State of U.P.; Rawalpenta Venkalu and another
v. The State of Hyderabad reported in AIR 1956 SC 171;
Sambasiva Reddy and others v. State of Andhra Pradesh;
(2009) 12 SCC 546; K. Prema S. Rao and another v. Yadla
Srinivasa Rao and others reported in (2003) 1 SCC 217; State of
Andhra Pradesh v. Cheemalapati Ganeswara Rao and another
reported in AIR 1963 SC 1850; Willie (William) Slaney v. State of
Madhya Pradesh; V.C. Shukla v. State Through C.B.I.; State of
Karnataka vs. L. Muniswamy), Satish Mehra v. Delhi
Administration and Another [(1996) 9 SCC 766], and 2011 ruling
in Mohan Singh vs State Of Bihar.
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The Deed Of Gift

The Deed Of Gift

A voluntary transfer of personal property without
consideration. A parting by owner with property without
pecuniary consideration. A voluntary conveyance of land, or
transfer of goods, rom one person to another, made
gratuitously, and not upon any consideration of blood or
money . Section 122 of the Transfer of Property Act, 1882
defines ”GIFT”.

Oral Gift of an Immoveable Property-
In view of sec. 123 of Transfer of Property Act, a gift of
immovable property, which is not registered, is bad in law and
cannot pass any title to the donee. Any oral gift of immovable
property cannot be made in view of the provisions of sec. 123.
Mere delivery of possession without a written instrument
cannot confer any title

Recent Case-Law As To Oral Gift Deed: 
# Dr. Nathu Lal Vaishi & Anr. . vs G.S.Kamal Advocate & Anr on 
12 January, 2010, Delhi High Court 
# Sneh Gupta vs Devi Sarup & Ors. on 17 February, 2009, 
Supreme Court of India 
# Ashiq Ali And Ors. vs Smt. Rasheeda Khatoon And Anr.,2005 
(2) AWC 1342 
# Mt. Akbari Begam vs Rahmat Husain And Ors. , AIR 1933 All 
861 
# Smt. Sudha Devi And Anr. vs Smt. Shanti Devi,1995 (2) BLJR
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1328 
# Ziauddin Ahmed vs M.A. Raoof (Died) By Lr., 2002 (5) ALD
830 
# Hasan Ali vs Hafiz Mustak Ali, 1986 (2) WLN 1 
# Mahboob Sahab vs Syed Ismail & Ors, 1995 AIR 1205 
# Chota Uddandu Sahib vs Masthan Bi (Died) And Ors., AIR
1975 AP 271 
# Shaik Nurbi vs Pathan Mastanbi And Ors., 2004 (3) ALD 719

What Is Onerous Gift?
‘Onerous gift’ is a gift made subject to certain charges
imposed by the donor on the donee.”
-The rule is based on equity, which speaks the person who
accepts the benefit of a transaction must also accept the
burden of the same.
– It applies equally to Hindus and Mahomedans.

Who is Universal Donee?
Illustration:
A is father. B is son. A makes a gift of the whole property of his
estate to B. A directs B to pay his debts and then B is a
Universal Donee. Thus, B is liable to pay all debts of donor.

-Section 128 of the Transfer of property Act speaks about ”
Universal Donee.
-The foremost condition is the gift should consist of the whole
property of the donor.
-In case of a gift pertaining to some portion of the property of
donor, such donee is not a Universal donee.
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Deference between ” Hiba” and ”Gift”:

HIBA (The Mohammedan law)

GIFT (The English law)

i) As to a valid gift, under Mohammedan law, three essentials
conditions are required: (i) declaration of gift by the donor (ii)
an acceptance of the gift, express or implied, by or on behalf of
the donee, and (iii) delivery of possession of the subject of gift.

i) As to rights in property, under The English law, is classified
by a division on the basis of immoveable and moveable
property. The essential conditions of a valid gift are (i) The
absence of consideration; (ii) the donor; (c) the donee ;(iii) the
subject-matter; (iv) the transfer; and the acceptance

Gift to Hindu woman under Hindu Law: 
1. Any gift to women under Hindu Law is subject to special 
rules of construction. 
2. Whether such gift passes an absolute estate or limited estate 
depends upon the terms of the grant. 
3. That too, it depends upon the expressions used in the terms 
of the grant. (Shaliq Ram vs Charanjit) 
4. Under partition or in lieu of maintenance, a Hindu woman 
acquires an absolute estate. 
5. Where the property is acquired without pre-existing right 
such as under a Will, gift, decree or award, her estate depends 
upon the terms of the instrument. 
6. A Hindu , whether belonging to the Mitakshara or Dyabhaga
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School, can make a gift of his/her separate as also self
acquired estate subject to the claims of those entitiled under
the Hindu Adoption and Maintenance Act. 
7. No sooner does the donor relinquish his right in the property
followed by delivery of possession and acceptance by the
donee than a gift is completed. 
8. See sections 18 to 22 as wife, widowed
daughter-in-law,minor illegitimate children, aged parents and
others. 
9. A Mitakshara coparcener has no power to make any gift of
his coparcenery interest except small gifts based on affection. 
10. The right of a wife or widow for maintenance attaches to
her status so she can pursue the property even in the hands of
a stranger acquiring the same with notice of her claim.

Important Case-Law On ”Gift Deed”: 
# Rameshwar Pandey And Anr. vs Suresh Pandey ,2007 (2) 
BLJR 895 
# Giano vs Puran And Ors. ,AIR 2006 P H 160 
# Kikabhai Samsuddin vs Collector Of Estate Duty, AIR 1969 
Guj 326 
# T.R. Srikantaiah Setty vs Balakrishna And Another ,ILR 1999 
KAR 2953 
# Mst. Noor Jahan Begum vs Muftkhar Dad Khan And Ors. , AIR 
1970 All 170 
# Brij Raj Singh (Dead) By L. Rs. & Ors vs Sewak Ram & Anr 
# HARI SINGH AND ORS. VS KALLU AND ORS. , AIR 1952 All 
149 
# Virendra Singh And Ors. vs Kashiram (Deceased By L.Rs.) 
,AIR 2004 Raj 196
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# MOMAN LAL VS ANANDI BAI & ORS,1971 AIR 2177 ,
Supreme Court of India 
# Hutchegowda vs Smt. Jayamma And Anr. ,ILR 1996 KAR 17 
# K.S. Mohammad Aslam Khan v. Khalilul Rahman Khan

What are the important conditions of a valid gift Hindu Law ?
i) Relinquishment of one’s proprietory right in the property. Yet
it should be without any consideration.
ii) Merely registering the gift deed does not afford to pass the
title of the property.
iii) Creation of right of any person must be completed by
acceptance.
iv) A gift is totally different from a surrender by a Hindu widow
where she does not in fact or in law purport to transfer any
interest in the property surrenders.
v) In addition to that in the case of Karunamoyee vs Maya Moyi,
it was observed that the widow simply withdraws herself from
the estate and the reversioner steps into the inheritance as a
matter of law.”
vi) Yet, in the case of Narbada Bai vs Mahadeo, it was held that
in case of transfer of the whole estate, the reversioner takes
the same subject to the liability for her maintenance. It is thus
vividly known that the reversioner is responsible for her debts,
if she relinquishes the same.
vii) Where delivery of possession is enough to complete the
transaction of a gift, is abrogated under section 123 of the
Transfer of Property Act. However, the restrictions on power to
enter into the transaction of gift under personal law exist
without any change.
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Recent Case-Law As To Scribe Of Gift Deed:
# Brij Raj Singh (Dead) By L. Rs. & Ors vs Sewak Ram & Anr on
22 April, 1999, Supreme Court of India;
# Giano vs Puran And Ors.,AIR 2006 P H 160;
# Ramjeet Mahto And Ors. vs Baban Mahto And Ors. ,2003 (4)
JCR 268 Jhr;
# Rameshwar Singh And Ors. vs Harendra Singh And Ors. on
30 November, 2007,Patna High Court;
# Gurdial Singh And Another vs State Of Punjab And Others on
16 July, 2009 , Punjab-Haryana High Court;
# Mahant Rattangiri vs Chairman Indian Red Cross Society …
on 14 December, 2009, Punjab-Haryana High Court;
# Smt. Takri Devi vs Smt. Rama Dogra And Ors., AIR 1984 HP
11;
# Smt. Chinnamma And Ors. vs The Devanga Sangha And Ors.,
AIR 1973 Kant 338
# Dhruba Sahu (Dead) And After Him … vs Paramananda
Sahu., AIR 1983 Ori 24
# Most. Ram Dular Devi And Ors. vs Shri Satya Narayan Prasad
And Ors., 2002 (3) BLJR 1757;

Gift under Mohammedan Law: 
1. A hiba (oral gift) is an out-and-out transfer of some 
determinate thing or an incorporeal right, it is necessary that 
such thing or right must be in existence and can be transferred 
immediately. 
2. In the case of a gift of usufruct (Ariat) produce (Manqfi) 
refers to rights which accrue from day to day in future. Such 
produce or use of a thing becomes property particle by particle 
as it is brought into being. The manqfi may thus be transferred
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by the donor during his lifetime by gift or by bequest and be 
the subject of gift even though they are not in existence at the 
time of the gift. 
3. In view of section 129 of the Transfer of Property Act, it is 
clear that the rule of Mahommedan Law as to gifts is not 
affected under the said Act. 
4. Generally, This rule of Mohammedan law is unaffected by the 
provisions of sec. 123, Transfer of property Act and, 
consequently, a registered instrument is not necessary to 
validate a gift of immovable property. 
5. In the case of Abdul Rahim & Ors. Vs. Sk. Abdul Zabar & Ors. 
Reported in (2009) 6 SCC 160 held thus: -“15. We may notice 
the definition of gift as contained in various textbooks. In 
Mulla’s Principles of Mohammadan Law the “hiba” is defined 
as a transfer of property made immediately without any 
exchange by one person to another and accepted by or on 
behalf of later (sic latter). A.A.A. Fyzee in his Outlines of 
Muhammadan Law defined “gift” in the following terms: “A 
MAN may lawfully make a gift of his property to another during 
his lifetime; or he may give it away to someone after his death 
by will. The first is called a disposition inter vivos; the second, 
a testamentary disposition. Muhammadan law permits both 
kinds of transfers; but while a disposition inter vivos is 
unfettered as to quantum, a testamentary disposition is limited 
to one-third of the net estate. Muhammadan law allows a man 
to give away the whole of his property during his lifetime, but 
only one-third of it can be bequeathed by will.”…” 
6. In any gift by a Mohammedan, three essential requirements 
have to be complied with for a valid gift : (i) Declaration of the
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gift by the donor. (ii) Acceptance of the gift expressed or 
implied by or on behalf of the donee. (iii) Delivery of such 
possession of the subject of the gift by the donor to the donee. 
(Para 20). it was further observed that ” since the deed itself 
makes it clear that upto the date of the execution of this deed, 
the executant was in possession, and there can be no oral gift 
without possession. Therefore, this document cannot be 
constituted to be a memorandum of gift but it is a gift deed 
itself.” (para 21). 
7. It was held in the case of ”Ashiq Ali And Ors. Vs Smt. 
Rasheeda Khatoon And Anr[9] ”, that ” in view of the provision 
under Section 129 of the Transfer of Property Act, the 
provision of Section 123 of the Transfer of Property Act shall 
not affect the validity of the gift under any rule of 
Mohammedan Law, so if an oral gift is there and the aforesaid 
three requirements are fulfilled, it cannot be ignored on the 
ground that a gift made by a Mohammedan is not in 
accordance with Section 123 of the Transfer of Property Act 
but if a gift deed is executed, it is not exempt from registration 
in accordance with the provision under Section 17 of the 
Registration Act. Section 129 of the Transfer of Property Act 
does not exempt the written gift deed executed by a 
Mohammedan. 
8. Registration of a gift deed cannot cure a defect, as to 
condition of delivery of possession. 
9. Mohammedan law does not dispense with the necessity for 
acceptance of the gift even in cases where the donees are 
minors. 
10. The fundamental rule of Mohammedan law as to gifts is that
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“the donor should divest himself completely of all ownership
and dominion over the subject of the gift. 
11. There must be a delivery of such possession as the subject
of the gift is susceptible of what delivery the property is
capable of and whether such delivery as the property is
capable of has been given would depend upon the particular
facts in each case. 
12. As to delivery of possession is concerned, irrespective of
actual or constructive, the ultimate test of the delivery of
possession is to see whether the donor or donee reaps the
benefit.

Revocation of gift deed under Mohammedan Law: 
under the circumstances mentioned infra, A Mohammedan can 
revoke a gift even after delivery of possession: 
i) When the gift is made by a husband to his wife or by a wife to 
her husband; 
ii) when the donee is related to the donor within the prohibited 
degrees; 
iii) when the gift is Sadaka (i.e. made to a charity or for any 
religious 
purpose). 
iv) when the donee is dead; 
v) when the thing given has passed out of the donee’s 
possession 
by sale, gift or otherwise; 
vi) when the thing given is lost or destroyed; 
vii) when the thing given has increased in value, whatever be 
the cause of the increase; 
viii) when the thing given is so changed that it cannot be
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identified, as when wheat is converted into flour by grinding;
and 
ix) when the donor has received something in exchange for the
gift 
Except in those cases, a gift may be revoked at the mere will of
the donor, whether he has or has not reserved to himself the
power to revoke it, but the revocation must be by a decree of
court.

Is Registration Mandatory ?
Under Section 123 of the Transfer of Property Act, a gift of
property, which is not registered, is bad in law and cannot
confer title to the donee. Gift Deed should be stamped and
registered as required. Mere delivering possession without a
written instrument cannot confer any title. A deed cannot be
dispensed with even for a property of small value. Attestation
by two witnesses is required. This provision excludes every
other mode of transfer and even if the intended donee is put in
possession, a gift of property is invalid without a registered
instrument. A gift made by a Mohammedan is not in
accordance with Section 123 of the Transfer of Property Act
but if a gift deed is executed, it is not exempt from registration
in accordance with the provision under Section 17 of the
Registration Act. Section 129 of the Transfer of Property Act
does not exempt the written gift deed executed by a
Mohammedan.

Recent Case-Law As To Registration Of Gift Deed: 
# Parbati vs Baijnath Pathak And Anr. 14 Ind Cas 61 
# Vasudev Ramchandra Shelat vs Pranlal Jayanand Thakar
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And Ors ,1974 AIR 1728 
# Firm Mukand Lal Veer Kumar & Anr vs Sri Purushottam Singh
& OrS,1968 AIR 1182 
# Udaya Naik vs Lokanath Naik And Ors. ,AIR 1954 Ori 195 
# Ashiq Ali And Ors. vs Smt. Rasheeda Khatoon And Anr. ,2005
(2) AWC 1342 
# Smt. Sanjukta Ray vs Bimelendu Mohanty And Ors. , AIR
1997 Ori 131 
# Chennupati Venkatasubbamma vs Nelluri Narayanaswami
,AIR 1954 Mad 215 
# Bhagabat Basudev And Ors. vs Api Bewa And Ors. ,AIR 1974
Ori 180 
# Vettikuti Naydamma (Died) And … vs Mupparaju
Madhusudhana Rao And ,1996 (2) ALT 185 
# Fateh Ali (Died) Per Lrs. And Ors. vs M.A. Aleem And Anr.
,2003 (6) ALD 611.

Recent Case-Lae Regarding ”Stamp Duty On Gift Deed”: 
# Jwala Prasad vs State Of U.P. And Ors. , 2005 (2) AWC 2271 
# Hemnath By His L.Rs. And Ors. vs Jalam Singh , 1989 (2) 
WLN 418 
# Smt.Alamma Chacko vs The District Registrar (Audit) on 22 
February, 2008 , Kerala High Court 
# Ms Mayawati vs Dy Commissioner Of Income-Tax , (2008) 113 
TTJ Delhi 178 
# Ramchandra Vishwanath Ghaisas … vs The State Of 
Maharashtra ,AIR 1981 Bom 164 
# Maha Vidyalaya (Degree College), … vs State Of U.P. & 
Others on 13 January, 2010, Allahabad High Court 
# Hemnath vs Jalam Singh ,1 (1990) WLN Rev 590
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# Dulal Chandra Chatterjee And Ors. vs Moni Mohan Mukherjee
And Ors. ,2005 (2) CHN 563 
# Gift-Tax Officer vs Rajmata Shanta Devi P. Gaekwad ,2001 76
ITD 299 Ahd 
# Glitter Buildcon Pvt. Ltd. vs Mr. Sanjay Grover And Ors. ,
2003 VIAD Delhi 217

Important Case-Lae As To ”Attestation Of Gift Deed”:
1. Brij Raj Singh (Dead) By L. Rs. & Ors vs Sewak Ram & Anr
on 22 April, 1999, Supreme Court of India
2. T.R. Srikantaiah Setty vs Balakrishna And Another ,ILR 1999
KAR 2953
3. Balbhadar Singh vs Lakshmi Bai , AIR 1930 All 669
4. Hari Singh And Ors. vs Kallu And Ors. , AIR 1952 All 149
5. Bishwanath Raut And Ors. vs Babu Ram Ratan Singh And
Ors. ,AIR 1957 Pat 485
6. Alapati Nagamma vs Alapati Venkataramayya And Ors.
,(1935) 68 MLJ 191
7. Balappa Tippanna vs Asangappa Mallappa And Anr. , AIR
1960 Kant 234
8. S. Sundaram And Anr. vs R. Damodaraswami And Anr.
,(1986) 1 MLJ 203
9. Har Prasad vs Mst. Ram Devi ,AIR 1964 All 64
10. K. Laxmanan vs Thekkayil Padmini & Ors. on 3 December,
2008 , Supreme Court of India

Revocation Of A Gift: 
Section 126 of the Transfer of Property provides for conditions 
where a gift can be revoked. the following are essential 
ingredients for revocation of gift:
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i) there must be an agreement between the donor and donee
that the gift shall be suspended or revoked on the happening
of a specified event; 
ii) such event must be one which does not depend upon the
will of the donor; 
iii) the condition as to the suspend or revocation should be
agreed to by the donee at the time of accepting the gift. And, 
iv) there must exist a ground , except want or failure of
consideration, on which a contract may be rescinded. 
v) the condition should not be illegal, or immoral and should
not be repugnant to the estate created under the gift. 
vi) Section 126 is controlled by sec. 10. As such, a clause in the
gift deed completely prohibiting alienation is void in view of the
provisions contained in sec. 10. 
vii) A gift, which was not based on fraud, undue influence or
misrepresentation nor was an onerous one, cannot be
cancelled unilaterally. Such a gift deed can be cancelled only
by resorting to legal remedy in a competent court of law.

Conclusion: 
Despite the concept of expectation of reciprocity, a gift is 
known to be free. Any person who is the legal owner of a 
property can alone make a gift of his property. Basically, a gift 
is the transfer of something without consideration. In other 
words, it can be said that a voluntary transfer of a property in 
consideration of love and affection to person is known as 
”GIFT”. It is thus vividly known that ” the chief characteristic of 
a gift is that it is a transfer without any consideration.” 
-x- 
# Black’s Law Dictionary defines ”GIFT”
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“Gift” is the transfer of certain existing movable or immovable
property made voluntarily and without consideration, by one
person, called the donor, to another, called the donor, and
accepted by or on behalf of the donee. 
# (1930) 57 IA 282 
# See section 14 (1) and (2) of the The Hindu Succession Act
(Act XXX OF 1956) 
# Radha bai vs Gopal, AIR 1944 Bom 50 
# AIR 1948 Cal. page 84 
# Smt.Ajambi (Dead) By Lr. vs Roshanbi And Others on 30
August, 2010 
# 2005 (2) AWC 1342, Ashiq Ali And Ors. Vs Smt. Rasheeda
Khatoon And Anr. 
# 2005 (2) AWC 1342,
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Whether Section 324 Of Ipc Is Bailable Or Non-Bailable

I deem that it is very interesting to discuss as to section 324 of
Indian Penal Code,1860 is now bailable offence or non-balibale
offence. If you go through Section 42 sub-section (f)(iii) of
Code of Criminal Procedure (Amendment) Act, 2005 (No. 25 of
2005) which says section 324 of Indian Penal Code,1860 is
non-bailable offence. Yet, many people ignores that this
Amendment was followed by a Notification dated 21st June,
2006 in the Gazette of India. According to this notification,
section 324 of Indian Penal Code,1860 is not non-bailable
offence. Because of ignorance of this notification, in some of
places, the persons ,who arrested for the offence under section
324 of IPC, could not get bail immediately, despite it is still
bailable offence.

– At this juncture, I deem that it is appropriate to refer, to 
remember the importance of granting bail, the land mark ruling 
delivered by the Hon’ble Justice Krishnaiyer, V.R. In ” STATE 
OF RAJASTHAN, JAIPUR Vs BALCHAND @ BALIAY”,1977 AIR 
2447, 1978 SCR (1) 535; HELD : The basic rule is bail, not jail, 
except-where there are circumstances suggestive of fleeing 
from justice or thwarting the course of justice or creating other 
troubles in the shape of repeating offences or intimidating 
witnesses and the like by the petitioner who seeks enlargement 
on bail from the court. When considering the question of bail, 
the gravity of the offence involved and the heinousness of the 
crime which are likely to induce the petitioner to avoid the
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course of justice must weigh with the court. In the instant case
the circumstances and the social milieu do not militate against
the petitioner being granted bail on monetary suretyship at this
stage. At the same time any possibility of the abscondence or
evasion or other abuse can be taken care of by a direction that
the petitioner will report himself before the police station once
every fortnight. He was on bail throughout the trial but was
released after the judgment of the High Court, there is nothing
to suggest that he has abused the trust placed in him by the
court. He is not it desperate character or an unsocial element
who is likely to betray the confidence that the court may place
on him to turn up to take justice at the hands of the court.

Act 5 of 2009:
From 31st December, 2009 onwards, Section 324 of IPC is no
compaundable. Yet, it is still bailable offence as per the
Notification dated 21st June, 2006 inasmuch as Section
42(f)(iii) of CrPC Amendment Act, 2005 was excluded.

What Section 42 sub-section (f)(iii) of Code of Criminal 
Procedure (Amendment) Act, 2005 (No. 25 of 2005) says : 
It says as infra: 
42. Amendment of the First Schedule.-In the First Schedule to 
the principal Act, under the heading “I.-OFFENCES UNDER 
THE INDIAN PENAL CODE”,- 
………… 
(f) in the 5th column, in the entries relating to- 
…….. 
(iii) section 324, for the word “Ditto”, the word “Non-bailable” 
shall be substituted;



358

…………. 
This Amendment was followed by a Notification dated 21st
June, 2006 in the Gazette of India :

MINISTRY OF HOME AFFAIRS
Notification
New Delhi, the 21st June, 2006

S. O. 923(E).- In exercise of the powers conferred by
sub-section (2) of section 1 of the Code of Criminal Procedure
(Amendment) Act, 2005 (No. 25 of 2005), the Central
Government hereby appoints the 23rd June, 2006, as the date
on which the provisions of the said Act, except the provisions
of Sections 16, 25, 28(a), 28(b), 38, 42(a), 42(b) 42(f) (iii) and (iv)
and 44(a), shall come into force.

[F. No. 2/5/90-Judl Cell (Vol VIII)]
Dr. P. K. SETH, Jt. Secy.

The Notification vividly says that Section 42(f)(iii) of Cr.P.C
Amendment Act, 2005 is excluded and therefore not yet
enforced. Which means that Section 324 of Indian Penal Code
(IPC) continues to be a bailable offence but is not non-bailable.

Conclusion:
Mulling over all these facts and keeping in view of the above
notification, it is vividly known that section 324 of IPC is still
bailable offence.
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Succession Certificate

A succession certificate, strictly speaking, does not effect
adjudication of title of the deceased far less than that of the
holder as regards the debts and securities covered thereunder.
Yet, simply to afford protection to the parties paying the debts.
The grant of succession certificate is conclusive against the
debtor. A succession certificate is effect throughout the whole
India as per section 380 of The Indian Succession Act,1925
(herein after referred as the Act). According to sections 381
and 386 of the Act, a succession certificate is conclusive as
against the person/persons liable to whom full indemnity is
afforded (make available) for payments made. But, despite the
succession certificate is only conclusive of the representative
title of the holder thereof as against the debtors, a suit of
declaration will not lie that the holder of the certificate is not
the legal representative of the deceased.

What does the word ” Succession” mean?
” The law and procedures under which beneficiaries become
entitled to property under a testator’s will or on intestacy.”

Grant of Succession Certificate- Certain Restrictions: 
Under the following circumstances, no succession certificate 
can be granted. 
i) under section 370 (1) of the Act, as to any debt or security to 
which a right is required to be established by probate or letters 
of administration;
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ii) that too, if sections 212 of the Act applies; 
iii) if section 213 of the Act applies; 
iv) that is to say that where law requires probates or letters of
administration as mandatory to establish right to property as in
the cases of Parsis, Jews, East Indians, Europeans and
Americans. 
v) Provided that nothing will prevent as to granting a
succession certificate to any person entitle to the effects of a
deceased Indian Christian or any part thereto pertaining to any
debt or security, that the right can be established by letters of
administration. 
What does the word ”SECURITY” mean under the purview of
Succession Certificate? 
A fortiori, it is very essential to know the word ” Security”
means, any bond, debenture, promissory note, any stock or
debenture of , or share in , a company , any debenture or other
security for money issued by or on behalf of a local authority,
that too, any other security which the Governor -General in
Council may declare to be security for the purpose of
succession certificate, any annuity charged by Act of
Parliament on the revenues of India etc.

How to apply for ”Succession Certificate”?: 
i) An application should be made to The District Judge under 
section 372 of the Act; 
ii) the petitioner must sign and verify the petition; 
iii) the residences of the relatives and family of the deceased 
must be mentioned; 
iv) In case of The Hindu Succession Act (Act XXX OF 1956), the 
names of the heirs must be mentioned in the petition;
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v) the right of the petitioner should be mentioned; 
vi) Either Ordinary residence of the deceased, at the time of
death, or the property of the deceased should be within the
limits of the Jurisdiction of the Court concerned; 
vii) the debts and securities as to which the succession
certificate is applied for should be mentioned; 
viii) the absence of any impediment u/sec. Sub section (1) of
Section 370 of the Act or any other provisions of the Act or any
other enactments to the grant of succession certificate or to
the validity of it in case of it was granted, must be mentioned.

Effect of Succession Certificate:
To know the effect of succession certificate, it is apt to see
section 381 of the Act. The succession certificate simply
affords protection to the parties paying debts. It is thus cleat
that there is absolutely no adjudication of title of the deceased.

Case-Law: 
In the case of Muthia vs Ramnatham, 1918 MWN 242, it was 
held that the grant of certificate gives to the grantee a title to 
recover the debt due to the deceased, and payment to the 
grantee is a good discharge of the debt.” In the case of 
Srinivasa vs Gopalan, , it was held that ” The question whether 
the debt belonged to the deceased is not a matter to be 
decided on an application for a succession Certificate.” In the 
case of Paramananda Chary vs Veerappan, AIR 1928 Madras 
213: 82 IC 604, it was held that ”The grant of succession 
certificate is conclusive against the debtor. Even if another 
person turns out to be the heir of the deceased, it does not 
follow that the certificate is invalid.” In the case of Ganga
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Prasad vs Saudan , it was observed that section 381 of the Act
protects the debtors and affords full indemnity to the persons
liable to pay the debts and in respect of the securities covered
by hte certificate as persons having the same paid in ”good
faith”.

No Addition Yet Extension of Succession Certificate:
Section 376 of the Act provides that the succession certificate
can be extended in respect of any debt or security not
originally specified therein and if such extension is ordered, it
shall have the same effect as if the debt or security to which
the succession certificate is extended had been originally
specified. The District Judge can extend a succession
certificate only on the application of the holder of a succession
certificate and not of any other person.

Relevant Case-Law As To Succession Certificate: 
1. Paramananda chary V. Veerappan 
2. Meebatcgu V. Ananthanarayana 26 Mad 224 (229); 
3. Sithambaravadiva Vs. Thirupalkadanaha AIR 1928 Mad. 56 
(57) 
4. Shev Shetty V. Jamna Bai AIR 1956 Hyd. 59. 
5. Oriential G.S. Life Assurance V. Vanteddu 35 Mad 162 (167) 
6. Anjanaiah Vs. Nagappa AIR 1967 AP 61 
7. Muthia V. Ramanatham 1981 M/wN 242l 43 I/c 972 (973) 
Sharafat V. Khurshed 49 IC 958. 
8. Peari Lal Vs, Jahbba Lal AIR 1925 All 66 (67): 82 IC 604 
9. Mehr Chand V. Syed Muhammad 99 PR 1899 
10. Sahib Ram V. Muhammad 29 PR 1899; 
11. Charusila V. Jyotish 33 IC 157 (159)



363

12. Keshavji Lakhamshey V. Janji Deoji AIR 1950 Kut. 49 
13. Mohammed Abdul Vs. Sarifan 16 CWN 231 (233L 12 IC 593L 
15 CLJ 384 
14. Ram Saran V. Goppu 71 PWR 1916: 33 IC 603 (604) 
15. Jigri Begum Vs. Syed Ali 5 CWN 494 (497) 
16. Mohabir Vs. Lala Baldeo 1 IC 205 (206) 
17. Bai Jasgu Vs, Parbhu 28 Bom 119 (123) 
18. Golam Khalik V. Tasaddak 28 CLJ 299: 890 (892) 
19. S.C. Guha Vs. J.C. Das AIR 1970 Assam 102 
20. Rupan V. Bhaelu 36 All 423 (424): 25 IC. 320 
21. Ganpaya V. Krishnappa 26 Bom LR. 491: 80 IC 422: AIR. 
1924 Bom 394, 270 
22. Ramji V. Firm Mangal Sen AIR 1954 Pepsu 66 
23. Ramu singh Vs. Aghori Singh AIR 1938 Pat. 68. 
24. Assam Bengal Rly. Co. V. Atul Chandra AIR 1937 Cal.314 
25. Shyam Sundari V. Sarti Devi AIR 1962 Pat 220. 
26. Kuchu Iyer V. Vengu Ammal AIR 1926 Mad 407 (408) 
following Parshotam Vs. Ranchod 8 BHCR AC 152 (FB) 
27. Kasumari V. Makku AIR 1927 All 227 (228) ; following Fateh 
Chand V. Md. Baksh 16 All 259 (266) (FB) 
28. Manasing V. Amad Kunchi 17 Mad 14 (16) 
29. Annappurnabai V. Lakshman 19 Bom 145 (148) 
30. Biro Devi V. Sardar Singh 1989 PLJR 1028 
31. P.A.Biju V. Director 1989 (2) KLJ 247. 
32. Brij Bihari V. Jijai Shankar AIR 1991 All 236. 
33. Venkateswarlu V. Brahamaravulu 25 Mad 634 (635) 
34. Radha Raman V. Gopal 27 CWN 947 (distinguishing 25 Mad 
634) 
35. Shitab Debi Vs. Debi Prasad 16 All 21 (22) 
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36. Sharifunnisa V. Masum Ali, Ibid. 
37. AIR 1950 Cal 578: 85 CLJ 126 
38. Bindo V. Radhe Lal 42 All 512 (513): 56 IC 181 
39. Sharifunnissa V. Masum Ali 42 All 347 (350): 56 IC 380 
40. Mancharam V. Kalidas 19 Bom 821 (825) 
41. Ahamad Ebrahim V. Govt. of Bombay ILR (1943) Bom 25: 44 
Bom LR 912; AIR 1943 Bom 50, relied on in Mulukh Raj V. Raj 
Narain AIR 1957 Cal 687; 61 CWN 621, 
42. Singeshwar Prasad V. Suraj Bai AIR 1952 Pat . 142. 
43. Sonua Kumhar Vs. Chamtu Pahan AIR 1953 Pat 134. 
44. Kanhaiya V. Kanhaiya Lal 46 All 372 (374): 22 ALJ 345: AIR 
1924 All 376: 79 IC 363. 
45. Nanhu V. Gulabo 26 All 172(175) (dissenting from 20 Mad 
442: 5 MLJ 28 and 25 Cal 320); Kunjunni V. Kongathi 7 MLT 
246: 1910 MWN 265L 6 IC 599; Bai Devkore V. Lalchand 19 Bom 
790 (793); DilajV. Jagdat 5 OC 213 (215) (following 19 Mad 
1999):Bhagwani V. Manni Lal 13 All 214; In re Paddo Sundari 3 
All 304; Jasoda V. Sujanmal 63 IC 846 (Nag). 
46. Ramareddi V. Papi Reddi 19 Mad 199 (200) 
47. Radha Rani V. Brindaban 25 Cal 320 (321) (dissenting from 
13 All; 214); Ariya V. Thangammal 20 Mad 442; Biri V. 
Barkhurdar 4 PLR 1908: 139 PR 1908. 
48. Rai Nandkore V. Magan Lal 36 Bom 272 (273): 13 Bom LR 
1208: 12 IC 921. 
49. Rangubai V. Abaji 19 Bom 399; Jevermal V. Nazir 18 Bom 
748 
50. Gurvaraya V.Chandra Sekhar 31 Mad 362. 
51. Ram Ghulam V. Shib Din 1892 AWN 35, 
52. Banbee Madhab V. Nilambar 7 WR 376 
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53. Rajmohinee V. Dinobando 17 WR 566. 
54. Huran V. Hingan 34 All 148 (149) ; 12 IC 926 : 8 ALJ 1300. 
55. Sukhia V. Secretary of State 19 CWN 551 (552) l 
56. Nagavur V. Hau Ran 2 Kag KH 312; 
57. Basti Begam V Saulat 16 OC 197: 21 IC 388: 
58. Jagam Das V. Mangal Das 41 IC 640 ; 
59. Bhanwar Bai V. Balmukund AIR 1960 Raj 9. 
60. Tikaya V. Launga 124 PR 1890.

Conclusion:
I hope that this information given supra is helpful to judicial
officers, lawyers, law students and others who seek
information as to ” Succession Certificate.
-x-
# Oxford Dictionary of Law, Third Edition, page388
# 20 MLJ 865
# AIR 1952 A 80
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